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Davip A. WELLS, in an article in the Atlantic 
Monthly, has been stirring up the question of the 
taxation of mortgages and other debts. The pe- 
culiarity of the question is that, while many of the 
states (including Missouri) levy taxes of this kind, 
no person who is capable of reasoning, or who is 
possessed of a common sense of justice, can see 
any room init forargument. I own ahouse worth 
$1C,000; it is‘ mortgaged to B. to secure a loan of 
$5,000. I pay an ad valorem tax of $300, or three 
per centum, upon the whole property taken as a 
unit. B., the mortgagee, pays another ad valorem 
tax of $150, or three per centum upon his $5,000 
interest in it. As to one-half the property there 
is therefore a double taxation—that is, one-half the 
property pays a tax of three per cent. ad valorem, 
while the other half pays a tax of six per cent. 
ad valorem. The insanity of the whole thing con- 
sists in the fact that B., the mortagee, in turn levies 
his tax on me, the borrower, in the shape of a rate 
of interest just three per cent. higher than I would 
otherwise have to pay. Thus the stolid ignorance 
and incrusted stupidity of the average state legisla- 
ture, in attempting to impose a penalty on the crime 
of owning capital and lending it, really subject the 
borrowing class, who are the active workers—the 
very salt of every community—to a double taxa- 
tion. Millions of money can be hadin England 
and Freland on landed security at four per cent. 
Government bonds, drawing but four per cent. in- 
terest, but exempt from taxation, are readily mar- 
keted; and we have no doubt that if the law of 
Missouri taxing debts were repealed, the state 
would be flooded with capital, lendable on real 
estate at five to six per cent. 





JAMES C. HoOpxKIns, United States District 
Judge, for the Western District of Wisconsin, died 
at his residence in Madison, Monday, the 3d inst., 
after a lingering and severe illness, of rheumatism 
of the chest, affecting the heart. Judge Hopkins 
was born at Pawlett, Vermont, April 27, 1819, and 
wasin his 59th year at the time of his death. 
When quite young, his father moved to Hebron, 
Washington county, New York, and when he was 
about thirteen years of age, removed to Granville 
in the same county. Until he was twenty-one 
years of age he worked upon his father’s farm. 
He received the advantages of a good common- 
school education, and spent some time at an 
academy in North Granville. At the age of twenty- 
one years he commenced the study of law at Sandy 
Hill, with a relative, James McCall, and after the 
usual course was admitted to the bar. He at once 
commenced practice at Granville, and soon took 
position among the ablest and most successful 
lawyers in the county. In 1853, Mr. Hopkins was 
elected a member of the New York State Senate. 
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He soon took a leading position in that body, and 
was ranked among the ablest and most efficient 
members of it, serving on the judiciary committee. 
He was a candidate-for re-election in 1855. This 
was the year the knownothing movement swept 
over the country like a tornado, and Mr. Hopkins, 
like many others of the old parties, was unexpect- 
edly defeated, and a member of the new and secret 
organization was elected in his place. In 1856, Mr. 
Hopkins became a resident of Madison, Wisconsin, 
where he at once entered upon a large and suc- 
cessful practice at the bar. He was largely instru- 
mental in introducing the code practice, and pre- 
pared the Wisconsin Code as originally adopted. 
In 1870, when the Western Judicial District of 
Wisconsin was established, he was appointed dis- 
trict judge. His career as a judge has been emi- 
nently satisfactory. He was a close student, 
possessed of a very discriminating mind, and his 
decisions were always clear and pointed. He was 
often called upon to preside for other judges, in 
Indiana and Illinois, and always gave excellent 
satisfaction to the bar. He was quick to see the 
point of a case, and gave decisions promptly and 
with superior judgment. His death isa very seri- 
ous loss to the judiciary of the country. 





THE leading article in the last number of the 
Southern Law Review is a paper intended to dem- 
onstrate thé unconstitutionality of the act of Con- 
gress demonetizing silver, by Hon. Thos. T. Gantt, 
late Chief Justice of the St. Louis Court of Appeals. 
It is written in a style singularly pointed and 
trenchant, and discusses a question of great im- 
portance, from a professional as well as from a 
political point of view. The author starts with 
the proposition, which is laid down as axiomatic, 
that the Federal Government exists by a delega- 
tion of authority by the various states of the Union, 
and cites in support of this view the 10th article of 
the Amendments to the Constitution: ‘* The pow- 
ers not delegated to the United States by this 
Constitution, nor prohibited to it by the states, 
are reserved respectively to the states or to the 
people.”’ Therefore, he argues, as that instru- 
ment nowhere confers upon Congress, in words, 
the right to declare anything a “legal tender” 
for the payment of debts, it does not possess, and 
never has possessed, that power, and it follows 
that all those laws known as the legal tender acts 
are unconstitutional and void. The power to de- 
clare what should be a legal tender being an inci- 
dent of sovereignty, and not granted to the Federal 
Government by the Constitution, remained in the 
several states. Experience had taught the perni- 
cious effects of the abuse of this power, and 
therefore its exercise was restrained by the con- 
stitutional provision prohibiting the states from 
declaring anything but gold and silver coin a legal 
tender. The power ‘to coin monep and regulate 
the value thereof, and of foreign coin,” was given 
by the Constitution to the Federal Government. 








It follows: 1. That there exists no power in the 
; Congress orin the legislatures of the several states 
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to declare anything but gold and silver a legal 
tender in payment of debts. The power to make 
a legal tender was never granted to the United 
States, and the exercise of that power by the 
states in their sovereign capacity was restricted 
by the Constitution to the two precious metals. 
2. That Congress has, with respect to money, only 
the power to coin it and to regulate its value. 
3. That the Constitution recognizes nothing as 
money but gold and silver coin. 4. That all the 
‘‘legal tender acts,”’ as they are sometimes called, 
are mere usurpations of authority, and are null 
and void. The discussion, the scope of which we 
have indicated, is fair and candid in tone, and is 
full and complete. The reflections upon the duty 
of a government towards its public creditors are 
just, devoid of the sentimentalism of “ liberality ”’ 
so common among a certain class of writers on 
the same subject, and, at the same time, there is 
found no trace of the sophistry which distin- 
guishes the arguments of repudiationists. It is to 
be regretted, however, that there is not a fuller 
discussion of the opinion of Chief Justice Marshall 
in the case of McCulloch v. The State of Mary- 
land, 4 Wheat. 416, and of the decisions in which 
the Supreme Court of the United States has recog- 
nized the validity of the legal tender acts; though 
it ean not be said that the pamphlet is incomplete 
without it. 





On THE occasion of the special term of the 
United States Circuit Court, which met at Des 
Moines week before last, to hear the motion to 
confirm the sale of the Central Railroad of Iowa, 
Judge Dillon addressed the bar at some length, 
with reference to the charges which had been 
made against his integrity by one of the litigants 
in the case, and circulated in pamphlet form 
throughout his circuit, and published in influential 
journals in the East. Judge Dillon went over the 
case at considerable length, with the record before 
him, and showed that the charges made were 
false in every particular. As our readers are 
already familiar with the facts of the case, we do 
not deem it is necessary to print Judge Dillon’s re- 
marks in full. After Judge Dillon had concluded, 
Judge Love made some appropriate remarks, 
which we print elsewhere. A meeting of the bar 
was called to take action in the matter; but as few 
members of the bar of the circuit not connected 
with the ease were present, it was adjourned until 
the regular October term. Cate, the author of the 
slanders, was in town, and was invited to the bar 
meeting, but did not put in an appearance. 

In the course of his address, Judge Dillon said: 
‘ The bar is my constituency. They are the proper 
accusers of a bad judge, and the proper defenders 
of a just judge unjustly assailed. Against such 
assaults as have been made against me, a judge is 
almost helpless, so far as positive action by him 
is concerned. Under the act of Congress he can 
not punish a libeller for contempt of court. If the 
bar do not sustain a judge, he is defenceless. He 








can not, like his assailants, go week after week into 
the press, or issue pamphlets, and in this manner 
defend his official action. Such a course is alike 
indelicate and impossible. By misrepresentation 
it is possible to so present the rulings in any case 
as to raise at least ungenerous suspicions among 
the uninformed. * * * The bar, and the press, 
and the public have had the penetration to see the 
conspiracy to defame me. And the counsel in the 
cause, and the bar at large have nobly discharged 
their duty, and the press of my circuit, and indeed 
elsewhere, have as nobly discharged its duty to the 
public; and in the sacred name of justice, rather 
than as the expression of my personal gratitude, 
I now and here, in the most solemn and deliberate 
manner, thank them for it. The bar have resented 
this outrage as an affront and wrong to themselves, 
and Ihaye been touched as never before in the 
course of my judicial experience, now neither 
short nor uneventful, by their general uprising; 
by the expressions of their steady and unshaken 
confidence, and by the demonstrations of their de- 
votion and affectionate regard. Iam proud of it. 
This repays me for the laborious days and nights 
of nearly twenty years, which, with pure purpose, 
and to the best of my humble abilities, I have 
loyally consecrated to my profession, as a min- 
ister of justice. I can never forget it. It would, 
indeed, be sad and most discouraging, if the fabric 
of a man’s character, almost the only substantial 
reward of an American judge—reared in toil, stone 
by stone, through the period of the greater part of 
an active life, would crumble at the touch of unes- 
tablished and baseless slanderers, or could be swept 
away by an artificial tempest having origin in the 
disappointment, ignorance, or diseased imagina- 
tion of litigants. I have not referred to this mat- 
ter for the personal wrong done to myself, for the 
assault upon me has proved harmless and impo- 
tent, but rather to call the attention of the bar to 
the great outrage done judicial office, and to the 
administration of public justice. Every thoughtful 
person, lawyer or layman, will agree with Lord 
Chancellor Thurlow, that ‘ the villifying and mis- 
representing the conduct of judges and magistrates, 
intrusted with the administration of justice and 
the laws of the country, is a crime of a very 
heinous nature, and most destructive in its conse- 
quenees, because it tends to lower them in the 
opinion of the public, who ought to feel a proper 
reverence and respect for their high and important 
stations.’ In no country is this vital truth so 
important as in ours, where public opinion is 
formed more largely than elsewhere by the public 
press.’’ 


— 
—_ 


The London Atheneum says: “The authorship of the 
phrase Fiat justitie, ruat calum, has been the subject of 
much controversy. It is supposed to have been first used 
by Lord Chief Justice Mansfield when he gave judgment 
reversing the outlawry of Wilkes. We have recently come 
across what we believe to be the earliest, if not the frst 
use of these memorable words, in a pamphlet published in 
1647, entitled ‘The Simple Cobbler of Aggawam, in Amer- 
ica,’ where it is said, at p. 13, ‘It is less to say Statuatur ver 
itas, ruat regnum, than Fiat justitia, ruet calum,’ ”’ 
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PURCHASE OF MARRIED WOMAN’S REAL 
ESTATE—HUSBAND’S LIEN. 

The question has never been passed upon, eith- 
er by the Supreme Court of Missouri, or that of 
any other state in which similar statutes are in 
force, whether the purchase of a married woman’s 
real estate takes it unaffected by any lien upon 
her husband’s interest therein, of judgments ren- 
dered against the husband for his sole debts. This 
is, nevertheless, a question of considerable im- 
portance, and it may be of interest to state, briefly, 
the conclusion reached upon investigation, and 
the reasons therefor. 

To state acase: John and Mary are husband and 
wife, having lawful issue born alive. Mary has a 
piece of real estate in Missouri, owned by her in 
fee simple, acquired by her before marriage. After 
marriage a judgment is rendered against John by 
a court of record of the county in which Mary’s 
real estate is situated. After the rendition of this 
judgment, the said real estate is conveyed to 
Thomas bya properly executed deed of conveyance. 
Mary dies leaving her husband John surviving her. 
The question is, will a purchaser at sheriff's sale, 
under execution upon such judgment, acquire any 
interest in this real estate so held by Thomas? 

If the judgment against John was, during the 
life of Mary, a lien upon his interest in her real 
estate, unquestionably the lien follows this land 
into whosesoever hands it goes, and such purchaser 
would acquire a freehold estate in this real estate, 
and as against Thomas would be entitled to the 
possession thereof for the life of John. If, on the 
contrary, the judgment, during Mary’s lifetime, did 
not operate as a lien, then Thomas will hold the 
land unaffected by such judgment or a sale upon 
execution thereon. 

The only question, then, is whether a judgment 
against a man for his sole indebtedness is, during 
coverture, a lien upon his interest in his wife’s real 
estate. / 

In Missouri, as in most of the United States, the 
law of liens is declared and limited by statutes, and 
judgment-liens attach or become effective only in 


the manner, at the time, under the conditions and . 


limitations, and upon the objects designated by 
the statute itself. Freeman on Judgments, § 339. 

The Statutes of Missouri (Wag. Stat. p. 790, § 2) 
declare that: ‘*‘ Judgments and decrees rendered by 
any court of record shall be alien on the real estate 
of the person against whom they are rendered, 
situate in the county for which the court is held.” 

Now, if the husband’s interest in his wife’s land 
after issue born alive, (the estate of tenancy by 
the curtesy initiate), is not real estate within the 
meaning of the statute, a purchaser of the land 
will take it unaffected by such judgment. 

It seems necessary, then, to ascertain the mean- 
ing of the term ‘ real estate’ as used in this stat- 
ute. Its definition, full force and effect are to be 
found in the statute itself. The portion of the 
statute above quoted is section 2, of the chapter 
entitled ‘‘ Judgments;” section 39 of the same 
chapter (Wag. Mo. Stat. p. 794, § 39), declares 








that “‘ the term “‘ real estate,’ as used in this chapter 
shall be construed to include all estate and inter- 
est in lands, tenements and hereditaments, liable 
to be sold upon execution.”’ 

The only remaining inquiry, viz., whether the 
husband’s interest in his wife’s real estate, is ‘* es- 
tute or interest in lands, tenements or heredita- 
ments, liable to be sold upon execution,” is also 
answered by the express words of the statute. 

** The rents, issues and products of the real es- 
tate of any married woman, and all moneys and 
obligations arising from the sale of such real 
estate, and the interest of her husband in her right in 
any real estate, which belonged to her before mar- 
riage * * * * shall, during coveture, be exempt 


| from attachment, or levy of execution, for the sole 


debts of her husband.”’ Wag. Mo. Stat. p. 935, § 14. 

From this section of the statute it is clear that, 
during coveture, the husband’s interest in his 
wife’s real estate is not “liable to be sold upon 
execution,’ and hence the conclusion is irrestible 
that section 2 of the chapter on ‘‘ Judgments,” as 
defined and limited by section 39 of the same 
chapter, does not make a judgment against a 
husband a lien upon his interest in his wife’s real 
estate during coverture. 

This is not only the plain construction of the 
statute, but the following provisions bearing upon 
the question show that such is the intention of the 
statute. 

A married woman may, without restriction, con- 
vey her real estate by the joint deed of herself and 
husband, acknowledged as provided by the stat- 
ute. Wag. Mo. Stat. p. 273, § 3. 

A married woman, more than eighteen years of 
age, may devise her real estate by will, *‘ provided 
the same shall not affect the estate of the husband 
therein by the curtesy.’’ Wag. Mo. Stat. p. 935, § 13. 

The husband can not convey his interest in his 
wife’s realty, except by the joint deed of himself 
and wife. Wag. Mo. Stat. p. 935, § 14. 

The statute law of Missouri evidently contem- 
plates giving the wife full power to dispose of her 
real estate at all times, without being hampered 
by judgments against her husband. Husband and 
wife are jointly interested in the wife’s real estate 
and it can only be disposed of by the consent of 
both. The wording and the spirit of the statute 
are to this effect. Ifa judgment against a hus- 


| band were a lien upon his interest in his wife's 





real estate during coverture, the plain purpose of 
the statute would be defeated. Such a lien would 
be an interest therein, that might ultimately ripen 
into an estate, and would necessarily operate to 
dispose of the husband’s interest in his wife’s land 
during coverture, without the consent of his wife. 
Such a lien must necessarily operate as a bar to the 
wife’s unconditional, statutory power of alienation 
of her real estate; for by the improvident acts of 
the husband, his fraudulent confessions of judg- 
ments, or his intentional neglect to defend suits 
perhaps brought at his own instigation, the wife’s 
statutory power of alienation would be rendered 
but an empty name. 
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The statute contemplates sales of the wife’s lands, 
even when judgments are standing in full force 
against the husband, and provides that ‘ all mon- 
eys and obligations arising from the sale of such 
real estate shall, during coveture, be exempt from 
levy of execution.””» Wag. Mo. Stat. p. 935, § 14. 

There are but two estates or interests in lands, 
tenaments or hereditaments, that are not liable to 
sale under execution, upon judgments against the 
party holding the interest. These are Ist, the 
interest of the husband in the real estate of his 
wife during coverture, and 2d, the interest of the 
head of a family in the dwelling house and appur- 
tenances, and the land used in connection there- 
with, during the time it is used as the hometsead of 
the family. 

The question whether a judgment is a lien upon 
the homestead, and whether during the period in 
which it is exempt from levy of execution, it may 
be sold unaffected by judgments, has been fre- 
quently passed upon by the courts, and the weight 
of authority is that judgments against the head 
of a family are not liens upon the homestead, 
and that while used as such the homestead may be 
sold and the purchaser takes the same unaffected 
by such judgments; in fact, in all the states having 
homestead exemption and lien laws similiar to the 
above quoted statutes, the courts have uniformly 
held that a judgment is not a lien upon such home- 
stead. 

Without going further into the perfect analogy 
between these two interests, the following cases are 
referred to: Iamb v. Shays, 14 Iowa, 567; Morris 
v. Ward, 5 Kan. 239; Monroe v. May, 9 Kan. 475; 
Wiggins v. Chance, 45 Ill. 175. 

Moreover, such is the law without the aid of the 
29th section of the statute. A judgment can not at- 
tach asa lien, either to real estate or personal prop- 
erty which is exempt from levy orsale under execu- 
tion, as will be seen by reference to the following 
decisions of other states, in some of which judg- 
ments are by statute declared to be liens upon all 
property, whether real or personal, and in which 
certain specified property is exempt from levy or 





sale under execution. Freeman on Judgments, . 


§ 218; Pool v. Reid, 15 Ala. 826; Goodman v. Smith, 
17 Ind. 152; Finley v. Sly, 44 Ind. 266; Paxton v. 
Ffeeman, 6 J. J. Marshall, 234; Jones v. Scott, 10 
Kans. 33; Cooke v. Baine, 37 Ala. 350; Smith v. 
Allen, 39 Miss. 469; Mosely v. Anderson, 40 Miss. 
49; Frost v. Shaw,3 Ohio St. 270; Vaugh v. 
Thompson, 17 Ill. 78. 

It thus appears to be clear that, during coverture, a 
judgment against a husband is not a lien upon his 
interest in his wife’s real estate ; and hence, during 
coveture, the wife’s real estate and her husband’s 
interest therein, may be conveyed by the joint deed 
of husband and wife, acknowledged as provided by 
the statute, free from the lien of, and unaffected by 
jadgments in full force against the husband at the 
time, and such judgments can never be enforced 
against such interest in the wife’s lands in the 
hands of the grantee after the wife’s death. 

Cc. 


-- 





APPELLATE PROCEDURE. 
CITY OF MEMPHIS v. BROWN. 
Supreme Court of the United States, October Term, 
1876. 


1, PRACTICE—SUPERSEDEAS—FINAL JUDGMENT.—When, 
upon a petition for mandamus, a judgment is rendered 
granting the writ, and afterwards a motion is filed fora 
further peremptory mandamus, presenting a new question 
to the court, the order of the court granting the motion 
and not the original order for mandamus, is properly con- 
sidered the final judgment of the court for the purposes of 
a writ of error. 

2. PRACTICE—FINAL JUDGMENT—MOTION TO SET ASIDE, 
—A motion to set aside a judgment, final in its nature, sus- 
pends the operation of that judgment so that it does not 
take effect for the purposes of a writ of error until the 
motion is disposed of. 


IN ERROR to and appeal from the Circuit Court of the 
United States for the Western District of Tennessee. 

On motion. 

Mr. Chief Justice WAITE delivered the opinion of 
court: 

Upon a petition for mandamus in the Circuit Court 
of the United States for the Western District of Ten- 
nessee, Brown recovered judgment, March 30, 1875, 
against the city of Memphis, directing the levy of a 
tax for his benefit upon all the taxable property of the 
city. Under the laws of Tennessee taxable personal 
and real property, other than merchants’ capital, is 
embraced in one tax-list, and merchants’ capital in 
another. In March, 1876, Brown discovered that the 
tax collector was collecting the tax levied for his ac- 
count on personal and real property, but not on mer- 
chants’ capital, although the city, for all other pur- 
poses, was collecting a tax on merchants’ capital. 

It appearing that the tax upon the personal and real 
property alone would not be sufficient to raise the re- 
quired sum, a motion was made in the original suit by 
Brown for a further peremptory mandamus requiring 
the city to include in the property to be taxed for his 
benefit the taxable merchants’ capital, as returned and 
assessed for taxation for other purposes in the year 
1875. This motion was granted March 2, 1876, anda 
judgment entered accordingly. Afterwards, during the 
same term, May 20, the city appeared and moved the 
court to set aside the order of March 2, but this motion 
was refused, and that order was re-entered as the final 
judgment of the court in the premises. On the same 
day a writ of error was sued out upon the last judg- 
ment and a supersedeas perfected. 

Brown now moves to dismiss upon the ground that 
the judgment of March, 1875, is the final judgment 
in the action, and that the orders of March 2 and May 
20, 1876, can not be re-examined upon a writ of error. 
If, however, it is held that the writ does properly bring 
up these orders, then he asks that the supersedeas may 
be vacated, as the judgment complained of was, as he 
claims, rendered March 2, and the writ was not sued 
out within sixty days thereafter. 

We think that the order made upon the motion to 
subject merchants’ capital to the tax was such a final 
judgment as may be brought here for re-examination 
by a writ of error. The precise question decided by 
that order had never been before presented in this cause. 
The city was then for the first time required in express 
terms to subject this particular class of property to 
the adjudged taxation. The writ was, therefore, pro- 
perly sued out upon the judgment. 

Under the ruling in Brockett v. Brockett, 2 How. 
241, the motion made during the term to set aside the 
judgment of March 2 suspended the operation of that 
judgment, so that it did not take final effect for the 
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purposes of a writ of error until May 20, when the 
motion was disposed of. In addition to this the form 
of the entry of May 20 is equivalent to setting aside 
the judgment of March 2, and entering it anew as of 
that date. This the court had the right to do during the 
term (Sage v. R. R., 93 U. S. 419), and for the very 
purpose of giving it effect for a supersedeas. As the 
writ was issued on the day of the order and its allow- 
ance embraced in the entry recording the order itself, 
there can not be any doubt of the intention of the 
court to give the judgment at that time such an effect. 

The motion to dismiss and to vacate the supersedeas 
are both denied. 


—_—— 
=—_- 


FRAUDULENT MORTGAGE OF PERSONAL 
PROPERTY. 


IN RE BURROWS. 





United States District Court, for the District of In- 
diana. 


Before HON. WALTER Q. GRESHAM, District Judge. 


A CHATTEL MORTGAGE FRAUDULENT AND VOID IN PART, 
VOID IN ITS WHOLE EXTENT.—Where a mortgage is given 
on astock of goods and fixtures and the mortgagor, with 
the knowledge and consent of the mortgagee, remains in 
possession of the mortgaged property and carries on his 
business just as he had done before the execution of the 
mortgage, using the proceeds of the sales as his own, such 
mortgage is absolutely void as to creditors, although the 
agreement extended only to the stock on hand and not to 
the fixtures. The unlawful design, though confined to a 
part only of the property, affects the whole transaction 
and renders the entire mortgage void. 


Porter, Fishback & Porter, for the Insurance Com- 
pany; Chapman & Hammond, for Gibson. 

GRESHAM, J., delivered the opinion of the court: 

On the 9th of March, 1876, Asa W. Burrows, a con- 
fectioner, executed a chattel mortgage on his stock in 
trade, fixtures, furniture, and utensils, to secure to 
William T. Gibson the payment of certain promissory 
notes. On the 28th of February, 1876, the tna In- 
surance Company brought suit in the Circuit Conrt of 
the United States for this district, against Burrows, to 
recover possession of certain premises, and for un- 
paid rent; and on the 25th of March, the insurance 
company obtained judgment for possession of the 
premises, and $700 for their use and occupation. On 
the 28th of March, an execution was issfed and placed 
in the hands of the marshal, and on the 30th was levied 
on the stock then on -hand, and the fixtures, furniture 
and utensils described in the mortgage. 

On the 10th of April, Burrows was adjudged a bank- 
rupt on his own petition. Afterwards, by agreement 
of Gibson and the insurance company, the property in 
dispute was delivered to Burrows’ assignee to be 
sold, whatever liens said claimants had being trans- 
ferred to the fund to be derived from said sale. The 
assignee sold the property for $1,000, subject to a mort- 
gage held by the purchaser. Both Gibson and the in- 
surance company claim this sum; the former by virtue 
of the lien of his mortgage, and the latter by virtue 
of the lien of its execution and levy. 

The insurance company insisted that, although on 
its face there was no objection to the mortgage, yet it 
was void, because there was a verbal agreement be- 
tween Gibson and Burrows, that the latter should con- 
tinue his business just as he had done before, dispos- 
ing of the mortgaged property for his own benefit. 
This was denied by Gibson; and the special master, to 
whom this question of fact was referred, reported that 
the mortgaged property consisted of the stock, fixtures, 








furniture, etc., of Burrows’s confectionery store; that 
with the knowledge and consent of Gibson Burrows 
continued his business, just as it had been carried on 
before the execution of the mortgage, using the pro- 
ceeds of the sales as his own, and that this agreement 
extended to the stock on hand only, and not to the fix- 
tures, furniture, utensils, or any other property de- 
scribed in the mortgage. The master further reported 
that the value of the stock on hand at the time the 
mortgage was executed, compared with the fixtures, 
furniture, etc., was small, but what the proportion was 
he did not find. 

It is insisted by the insurance company that the 
agreement that Burrows should continue to carry on 
the business, buying and selling in the usual way, and 
using the proceeds of the stock as his own, rendered 
the entire mortgage void: while, on the other hand, it 
is contended by Gibson that the agreement vitiated the 
mortgage se far only as the stock on hand was con- 
cerned. 

A creditor has a right to take a mortgage from his 
debtor, if he can get it, to secure his own debt. 
More than this he is not allowed to do. If the 
mortagee, not satisfied with getting security for his 
own debt, goes farther and agrees that the mortgage 
shall cover certain other property, which shall be used 
by the mortgagor as his own and for his own benefit, a 
fraud is committed against other creditors, and the en- 
tire instrument is void. Such an agreement necessarily 
hinders and delays other creditors. It will not do for the 
mortgagee in this case to say that so far as the fixtures, 
furniture and utensils were concerned there was no 
evidence of an intent that they should be protected by 
the mortgage for the benefit of the mortgagor. It is 
enough that the object of the parties in part was to do 
what amounts to a fraud on other creditors. That un- 
lawful design, confined as it was to only part of the 
property, was sufficient to render the mortgage void in 
its entire extent. Entire good faith is necessary to 
uphold such instruments, and it can not be said the 
parties have dealt fairly, when their design, as to part 
of the property described in the mortgage, is to protect 
it in the hands of the mortgagor from levy and sale by 
other creditors. Russell vy. Winne, 37 N. Y. 591; 
Thomas on Mortgages, 487. 

It is therefore ordered that the fund be applied to 
the payment of the execution of the tna Insurance 
Company, and an order will be made for payment of 
costs by Gibson. 


_ 
—_— 


SALE OF EQUITY OF REDEMPTION. 





CARTER AND CONN v. GERMAN NATIONAL 
BANK. 


Supreme Court of Tennessee, September Term, 1876. 


HON. JAMES W. DEADERICK, Chief Justice. 
“ PETER TURNEY, 
“* THos. J. FREEMAN, 
** ROBERT MCFARLAND, 
“« J.L. T. SNEED, 


Associate Justices. 


1. EQUITY OF REDEMPTION—SALE.—An execution cred- 
itor has a right to buy, and the debtor to sell, the latter’s 
equity of redemption in land that has been sold under the 
execution. 

2. REDEMPTION BY CREDITOR—SATISFACTION.—A judg- 
ment-creditor whose judgment has been satisfied of record 
by the sale of property, can not, without first setting aside 
such satisfaction, redeem from another creditor property 
of the common debtor. 


DEADERICK, C. J., delivered the opinion of the 
court: 
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The complainants filed their bill in the Chancery 
Court at Memphis, as judgment creditors of Page, 
seeking to redeem from the bank a certain house and 
lot, designated as lot No. 92, and praying that the sale 
of the equity of redemption by Page to the bank be 
set aside for fraud, etc. The bank had on the 2d of 
July, 1868, obtained a judgment in the Circuit Court 
of Shelby County against Page for $3,885.80. Page 
appealed to this court. On the 28th of October, 1868, 
the complainants obtained a judgment against Page in 
said circuit court for $2,170.38, and sold the lot 92, un- 
der execution issued upon that judgment and one ob- 
tained at the same term in favor of Gartside & Co., on 
the 20th of February, 1869; and complainants became 
the purchasers of said lot at a sum covering the 
amount of the two judgments, interest and costs, paid 
the amount due on the execution in favor of Gartside 
& Co., and receipted their own judgment in full, and 
both executions were returned by the sheriff satisfied 
in full. Onthe Ist of July, 1869, this court affirmed 
the judgment in favor the bank against Page, and 
under sec. 2983 of the code continuing the lien of the 
judgment, lots Nos. 90 and 92 were levied on, and lots 
90 and 92 were sold the 21st September, 1869, the bank 
purchasing the former at $3,104.50, the latter, No. 92, at 
$1,200. Lots 88 and 90 had been sold and conveyed be- 
fore the bank obtained its judgment in the circuit 
court, and it acquired no title by its purchase to lot 
90, although $3,104.50 of its debts had been bid upon 
that lot. 

Under these circumstances, to prevent litigation and 
delay in applying to have the satisfaction of its judg- 
ment set aside as to the $3,104.50, the bank took a con- 
veyance from Page in June, 1870, to his equity of re- 
demption in said lot No. 92, in satisfaction of the 
amount bid upon lot 90, and on the 4th of September, 
1871, as the bill alleges, complainants had offered to 
redeem by paying the bank the $1,200, bid for lot 92, 
and interest, etc., which was refused; whereupon, on 
the 20th of September, 1871, this bill was filed to com- 
pel the bank to accept the redemption money tendered, 
and the same it is alleged was brought into court and 
tendered by the bill. 

These facts appear in the bill and the exhibits there- 
to. The bank demurred upon the grounds, 1. that 
complainants were not judgment-creditors. 2. that 
Page had conveyed his equity of redemption to it, and 
that it was not bound to permit redemption of the lot. 
The court sustained the demurrer and dismissed the 
bill, and we are of opinion there was no error in the 
chancellor’s decree. 

In order to entitle a party to redeem, he must bea 
judgment-creditor. The exhibits to complainants’ bill, 
setting out the two judgments against Page, one in 
their favor, and one in favor of Gartside & Co., and the 
executions thereon issued and returns to the sheriff, 
instead of showing subsisting unsatisfied judgments, 
show that both judgments are satisfied in full; and al- 
though they might, upon a proper proceeding, have 
such satisfaction set aside, yet this has not been done, 
and has not been asked by the bill or otherwise, so far 
as we see; and until it is done, the complainants can 
not come into a court of equity to enforce the rights of 
a judgment-creditor upon the footing of unsatisfied 
and unextinguished judgments. 

Besides, the bank had a right to acquire the equity 
of redemption, and although this is charged to have 
been done fraudulently, neither the facts stated in the 
bill nor those appearing upon the face of the convey- 
ance, sustain the charge, even if complainants had any 
rights as a creditor to be affected by such conveyance, 
or could be heard to impeach it. 

The decree of the chancellor will be affirmed. 





POWERS OF STATE BOARD OF HEALTH— 
TRIAL BY JURY. 


SAWYER v. STATE BOARD OF HEALTH. 


Supreme Judicial Court of Massachusetts, January 
Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
“= JAMES D. COLT, 
“ SETH AMES, 
‘6 Marcus MorrTon, 
WILLIAM C. ENDICOTT, 
‘* CHARLES DEVENS, Jr., 
“ Otis P. LorD, 


Associate Justices. 


UNDER the statutes of this commonwealth any person 
aggrieved Ly an order of the State Board of Health prohib- 
iting the carrying on of his business, is entitled to the ver- 
dict of ajury upon the question whether the exercise of 
his business is dangerous to the public health. 

2. CONSTRUCTION OF .STATUTE—CONSTITUTIONALITY.— 
A statute is to be expounded in view of all existing laws 
upon the same subject-matter, and is, if consistent with 
proper rules of construction and interpretation, to be so 
construed as to be in harmony with the provisions of the 
Constitution of the Commonwealth. If, however, by rea- 
sonable construction, the statute can not be interpreted 
in such manner as to be consistent with the Constitution, 
it is void. 

APPEAL to the supreme judicial court from a judg- 
ment of the superior court, dismissing a petition for a 
jury tohear and determine the facts involved in an 
order of prohibition, issued by the State Board of 
Health, under Stat. of 1871, ch. 187, to restrain the pe- 
titioner from carrying on his trade of butchering and 
slaughtering sheep and cattle upon his premises. 


G. A. Somerby and EZ. W. Washburn, for appellant; 
Charles R. Train, Attorney-General, for appellees. 


Mr Justice LorD delivered the opinion of the court: 


The only question which has been submitted for our 
determination in this case is, has the petitioner, under 
the statutes of this commonwealth, a right to a trial by 
jury upon the question whether the exercise of his 
business is dangerous to the public health? It is 
claimed upon the part of the petitioner, that if the Stat. 
of 1871, ch. 187 applies to his buildings and trade, and 
deprives him of the right of appeal, to a jury, it is un- 
constitutional. The respondents, on the other hand, 
claim that the statute is simply a license law, and can be 


‘sustained as a license law, even to the extent of pre- 


venting him from carrying on his business, within the 
constitutional exercise of legislative authority, al- 
though he has no right of trial by jury. 

The important question at the outset, therefore, is, 
did the legislature intend that the order of the State 
Board of Health, passed under the second section of said 
chapter, requiring the petitioner ** to cease and desist 
from carrying on said business on the said premises, 
on and after the fifteenth day of May, 1876,” should be 
absolute, final and irrevocable. 

This statute is to be expounded in view of all exist- 
ing laws upon the same subject-matter, and is, if con- 
sistent with proper rules of construction and interpre- 
tation, to be so construed as to be in harmony with the 
provisions of the constitution of the common wealth. 
If, however, by reasonable construction, the statue can 
not be interpreted in such manner as to, be consistent 
with the constitution, the constitution must prevail, 
and the statute is void. It is necessary, therefore, to 
examine the legislation upon this subject. The earli- 
est provincial act upon this subject of slaughter-houses, 
is chap. 23 of Province Laws, 1692-3, 2d session, and is 
as follows: “‘ That the select men of the town of Bos- 
ton, Salem and Charleston respectively, or other market 
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towns in the province, with two or more justices of the 
peace dwelling in the town, or two of the next justices 
of the county, shall, at or before the last day of March, 
1693, assign some certain place in each of said towns 
(where it may be least offensive), for the erecting or 
setting up of slaughter-houses for the killing of all 
meat, still-houses, and houses for trying of tallow and 
ceurrying of leather (which houses may be erected of tim- 
ber, the law referring to building with brick or stone 
notwithstanding), and shall cause an entry to be made 
in the town books of what places shall be by them so 
assigned, and make known the same by posting it up 
in some publick place of the town; at which houses 
and places respectively, and no other, all butch- 
ers and slaughter-men, distillers, chandlers and 
curriers shall exercise and practice their respective 
trades and mysteries, on pain, etc. In passing, we 
may refer, as bearing upon the question whether the 
legislation on this subject has been in the nature of 
license laws, to ch. 20, of the acts of the same ses- 
sion in reference to the sale of intoxicating liquors in 
these words: “Sec. 1. That no personor persons what- 
soever (other than such as upon producing certificate 
from the selectmen of the town where they dwell, or 
who shall be otherwise thought fit by the justices 
themselves, shall be licensed by the said justices in 
quarter sessions), shall presume to be a common vict- 
ualler, inn-holder, taverner or seller of wine, beer, 
cyder or strong liquors by retail; nor shall any person 
presume, without such license, to sell wine or strong 
liquors privately bya less quantity than a quarter- 
cask, and that delivered and carried away at one time, 
on pain of forfeiting,’ etc. And similar license laws 
have been enacted at various times from that time to 
the present. There are other provisions to which it is 
not necessary to refer. The act of 1692-3 made no provi- 
sion for prohibiting the business of slaughtering, etc., 
in places which had been once assigned for that pur- 
pose. 

, By chaps. 8 of Province Laws, 1st Sess. 1710-11, pro- 
vision is made upon that subject. ‘The preamble of the 
act is substantially a recitation of the act before quoted, 
and the first section is a ise re-enactment of the 
same provisions. The second section is as follows: 
“ Sec. 2. That when, and so often, from time to time, as 
it shall appear any house or place assigned or to be as- 
signed to, and for the exercising of either of the afore- 
said trades or mysteries, has become a nuisance by 
reason of offensive and ill stenches preceding from the 
same, or otherwise hurtful to the neighborhood, it 
shall, and may be lawful to and for the court of general 
sessions of the peace, within the county, to cause inqui- 
ry to be made thereinto by a jury, and to suppress 
such nuisance by prohibiting and restraining the 
further use thereof, for the exercise of either of the 
aforesaid trades, under a fine,’’ etc. From that time till 
1871, various changes and re-enactments of the law 
took place, and in every instance, so far as we know, 
provision was incorporated into the law, by which the 
question whether a place which had been once lawfully 
established for the exercising of such trades should be 
discontinued by public authority, was ultimately to be 
determined by ajury. The learned counsel for the re- 
spondents, in their extremely able and thorough argu- 
ment, have failed to call our attention to any legislative 
act vesting the ultimate power of decision in any other 
tribunal. 

Article 15, of the “* Declaration of the rights of the 
Inhabitants of the Commonwealth of Massachusetts ” 
is as follows: “In all controversies concerning prop- 
erty, and in all suits between two or more persons, 
except in cases in which it has heretofore been other- 
ways used and practised, the parties have a right toa 
trial by jury ; and this method of procedure shall be held 








sacred, unless in causes arising on the high seas, and 
such as relate to mariners’ wages, the legislature shall 
hereafter find it necessary to alter it.’ 

Then citations are made, not for the purpose of show- 
ing that the legislative act in question is in violation of 
the constitution, and therefore void, but as before in- 
timated, for the purpose of grouping the legislation as 
it existed at the time of passing the act in order to aid 
us in the interpretation of it. And in the same view, 
it becomes necessary to look into existing laws. 

By Gen. Stats. ch. 26, the whole power of regulation 
of noxious and offensive trades, is committed to the 
respective boards of health of the several towns. They 
may assign places for the exercise of such trades, and 
may revoke such assignments: § 52. The rights of the 
public and of the individual exercising the trade are 
carefully secured. If the town board of health refuse 
to revoke an assignment, after the place shall have be- 
come a nuisance, and perhaps without any effort to 
procure a revocation; any person aggrieved may apply 
to thesuperior court for a revocation of the assignment, 
and the court may, after trial, revoke the same: § 53. 
If the board revoke the assignment, any person ag- 
grieved by the revocation may have an appeal toa jury 
who may annul the revocation. §§ 55, 56. The rights 
of the public are fully secured. Whenever, by public 
authority, the assignment is revoked, that revocation 
is effectual and in force, until the decision is annulled 
by verdict of a jury. § 57. 

These provisions of law were all in force when the 
statute of 1871 was passed. 

It now becomes important to examine the statutes in 
relation to the State Board of Health. That board was 
established by the statute of 1869, ch. 420. The board 
was to“‘take cognizance of the interests of life and 
health among the citizens of the commonwealth.” 
They were to “‘ make sanitary investigations and in- 
quiries in respect to the people, the causes of disease, 
and especially of epidemics and the source of mor- 
tality, and the effects of localities, employments, con- 
ditions and circumstances on the public health,” and 
** gather such information in respect to those matters 
as they may deem proper for diffusion among the peo- 
ple.” It was also their duty to “advise the govern- 
ment in regard to the location of any public institu- 
tions.” They are required also to report to the 
legislature “their doings, investigations and discov- 
eries during the year ending December 3, with such 
suggestions as to legislative action as they may deem 
necessary.” It is made their duty also “to examine 
into and report what, in their best judgment, is the 
effect of the use of intoxicating liquors as a beverage 
upon the industry, prosperity, happiness and lives of 
the citizens of the state; also, what additional legis- 
lation, if any, is necessary in the premises.” This is 
the whole duty of the board under the act establishing 
it. No other power or duty was conferred or imposed 
upon such board until the act of 1871, ch. 167, which is 
the act under consideration. The first section of that 
act provides: ‘* Whoever, in any city or town contain- 
ing more than 4,000 inhabitants, erects, occupies or 
uses any building for carrying on therein the business 
of slaughtering cattle, sheep or other animals, or for 
melting or rendering establishments, or for other nox- 
ious or offensive trades and occupations, or permits or 
allows said trades or occupations to be carried on upon 
premises occupied or owned by him, without first ob- 
taining the written consent and permission of the 
mayor and aldermen or selectmen of such city or town, 
shall forfeit a sum not exceeding two hundred dollars 
for every month he or they so occupy or use such 
building or premises, and in like proportion for a 
longer or shorter time; provided, that the terms of 
this section shall not apply to any building or premises 
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now occupied or used for the trades or occupations 
before described.” It is agreed that the petitioner’s 
premises are within the proviso, and might be used 
without such permission. It will be observed also that 
the use is not authorized by that act, but simply that 
the terms of the act shall not apply to buildings then 
actually in use. If, therefore, the language of the sec- 
tion could be construed as a license, it is not easy to 
see how it can be a license of that which is in terms 
excluded from its operation. The precise question to 
be determined in this case arises under the second 
section of the act of 1871, which is as follows: ‘Sec. 2. 
Whenever, in any city or town containing more than 
4,000 inhabitants, any building or premises are occu- 
pied or used by any person or persons or corporation 
for carrying on the business of slaughtering cattle, 
sheep or other animals, or for melting or rendering 
establishments, or for other noxious or offensive trades, 
the State Board of Health may, if in their judgment 
the public health or the public comfort and convenience 
shall require, ordcr any person or persons or corporation 
carrying on said trades or occupations, to desist and cease 
from further carrying on said trades and occupations in 
such building or premises; and any person or persons 
or corporation continuing to occupy or use such build- 
ing or premises for carrying on said trades or occupa- 
tions, after being ordered to desist and cease therefrom 
by said board, shall forfcit a sum not exceeding two 
hundred dollars for every month he or they continue 
to occupy and use such building or premises for carry- 
ing on said trades or occupations after being ordered 
to desist and cease therefrom by said board as afore- 
said, and in like proportion for a longer or shorter 
time; provided, that on any application to said board 
to exercise the powers in this section conferred upon 
them, a time and place for hearing the parties shall be 
assigned by said board, and due notice thereof given 
to the party against whom the application is made, and 
the order hereinbefore provided shall only be issued 
after such notice and hearing.” 

This section authorizes the State Board of Health to 


forbid the exercise of the offensive trade in any mu- | 


nicipality of more than 4,000 inhabitants. This is its 
whole power, under that or any other provision of law 
in respect to the regulation of noxious trades. By the 
first section of the act, the legislature have declared 
their purpose that the general subject of noxious and 
offensive trades shall be within the control of the 
boards of health of the municipal corporations. Pre- 
cisely the same power is given by the Gen. Sts., ch. 26, 
sec. 52, to the boards of health of towns, as by this 
section is given to the State Board of Health. The 
only difference is this, that by the statute of 1871 the 
State Board of Health is bound to give notice to a 
party to allow him a hearing, before it can pass an order 
of prohibition, but under sec. 52 of ch. 26 of Gen. Sts. 
the selectmen may pass an order of prohibition without 
any previous notice. Belcher v. Farrar, 8 Allen, 325. 

We can not suppose that the legislature intended to 
change the whole system of regulation of noxious 
trades by simply conferring the power to prohibit in 
certain cases to the State Board of Health. 

If the construction contended for by the defendants 
is correct, there is nowhere any power of revision of 
the action of the board. It is absolute, fixed, conclu- 
sive in cities and towns containing 4,000 inhabitants. 
The whole system, so elaborately prepared and enacted 
by ch. 26 of Gen. Sts., by which the rights of the public 
and the rights of citizens, through the intervention of 
trials by jury in the country and before the superior 
court, is absorbed in the jurisdiction of a State Board 
of Health; and this, too, without a suggestion of the 
repeal of the many provisions of the existing laws, 
which are in conflict with this construction, and with 





the stronger intimation conveyed by the first section, 
that the general system i#to be preserved. It is not 
necessary to look at the consequences of such an inter- 
pretation to induce us to reject it. Still, those conse- 
quences are proper subjects for consideration, and are 
presumed to have been foreseen by the legislature. It 
is undoubtedly true that, the mayor and aldermen or 
selectmen may authorize, in writing, the carrying on of 
noxious and offensive trades at a certain place in a city 
or town of more than 4,000 inhabitants; and the day 
after the occupancy commences, the State Bourd of 
Health may give a notice and hearing to the party thus 
authorized, and may issue an order forbidding the use 
of that place. Did the legislature intend that the town 
board of health might then again authorize the same 
business in the same place, to be again prohibited by 
the State Board of Health? We can no more suppose 
that the legislature intended to introduce this conflict 
and confusion into the laws, than that it intended by 
implication to subvert the whole system of regulation 
by absorption into a general authority of prohibition all 
over the commonwealth, by a board composed of only 
seven members, serving without compensation, and nec- 
essarily strangers to the great majority of the various 
municipalities, and unacquainted with their local in- 
terests. The only construction which we can give to 
the statute, consistent with the constitution of the 
commonwealth, with existing laws recognized by the 
act itself as still in force, and with the general policy of 
the legislation upon the same subject, is to treat the 
power given by the statute as given subject to the same 
limitations and qualifications as that given to town 
boards of health upon the same subject, and, of course, 
with the same right of appeal. This construction of 
the statute preserves the general system provided by 
law unimpaired; it simply gives to the State Board 
of Health jurisdiction,—whether concurrent with the 
town boards -or exclusively, it is not material to this 
ease to inquire,—in cities and large towns, to do what 
may be done in every town of the commonwealth by 
the local boards of health. But we do not think that it 
was the purpose of the legislature, nor does the lan- 
guage of the act compel us to say, that its effect is to 
deprive the party of that right of trial by jury to which 
the citizens, in such cases, have been accustomed for 
nearly two centuries. By Gen. Sts., ch. 26, sec. 52, 
“the board [that is, the town board of health] may 
also forbid the exercise of such trade or employment 
within the limits of the town, or in any particular lo- 
cality thereof.’ By section 55 of the same chapter, 
“ orders of prohibition under section 52 shall be served 
upon the occupant or person having charge of the 
premises where such trade or employment is exer- 
cised.” By section 56, “any person aggrieved by such 
order may appeal therefrom,” etc. Although the 
whole proceeding is statutory and not according to the 
rules of the common law, we think it was the purpose 
and intention of the legislature that the decision of the 
new tribunal should be subject to the same rights of 
appeal as that of the local board. Many questions pre- 
sent themselves which have not been discussed, which 
the parties, if they desire, may raise upon the trial, and 
to which it is not necessary to refer. The result of our 
whole consideration is that the superior court erred in 
dismissing the petition, and that it must stand for tur- 
ther hearing. 
To stand for hearing upon the petition. 


—— 


FRANK J. BOWMAN, Esq., the St. Louis attorney whose 
disbarment was unanimously recommended by the Bar 
Association, has returned from Europe, and has instituted 
criminal proceedings against Hon. Horatio M. Jones, the 
referee in the case of the Columbia Life Insurance Co., 
and has brought an action for libel against the committeé 
on grievances,of the Bar Association, 
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MUNICIPAL BONDS. 
COMMISSIONERS OF JOHNSON COUNTY 
v. THAYER. 


Supreme Court of the United States, October Term, 
1 


1. MUNICIPAL BONDS—SUBSCRIPTION TO STOCK—LOCA- 
TION OF ROAD.—Where the statute authorizes “county com- 
missioners of any county, to, into, through, from or near 
which * * * any railroad is or may be located” to “sub- 
scribe to the capital stock” of such road, itis not neces- 
sary to the validity of that subscription that there should 
be an actual location of the road before the question of 
subscription is submitted to the electors. 

2. SUBMISSION OF THE QUESTION TO THE ELECTORS— 
DESCRIPTION OF THE ROAD.—When the question of sub- 
scription to the capital stock of a railroad company is sub- 
mitted to the electors, it is not necessary to the validity of 
the vote, that the road should be particularly described in 
detail and by name in the proposition submitted to the elec- 
tors. Commenting upon Lewis v. Bourbon Co., 12 Kans. 
186; 1 Gent L. J. 16,30; and Gulf Railroad v. Miami Co., 12 
Kans. 234. 

3. NOTICE—BONA FIDE HOLDER UNAFFECTED BY NO- 
TICE TO TRUSTEE.—Knowledge on the part of the trustee 
under the deed of trust by which the payment of the bonds 
in suit is secured, of all the facts and circumstances, does 
not affect an innocent holder of the bonds with constr1c- 
tive notice so as to divest him of the character of a bona 
Jide holder for value. 


IN ERROR to the Circuit Court of the United States 
for the District of Kansas. 

Mr. Justice HuNT delivered the opinion of the court: 

The recovery by Thayer and others of the amount of 
the coupons sued upon is challenged upon various 
grounds. 

1. Itis contended that no authority to subscribe for 
the bonds was conferred by the vote of November 7, 
1865, for the reason that no particular railroad was re- 
ferred to in the vote on that occasion. The question 
was submitted to the voters of Johnson County 
in the form of an inquiry, whether the commis- 
sioners should be authorized to subscribe capital stock 
to the amount of $100,000 to aid in the construction of 
a railroad, commencing at or near the Union Depot, 
on the south side of and near the mouth of the Kansas 
River, and near Kansas City, thence to Olathe, Johnson 
County; thence in a southerly direction through said 
county to the southern boundary of the State of Kan- 
sas. Assuming that the road to which the subscription 
was made met the terms required, it is insisted that 
the question of subscribing to the particular railroad 
company by name should have been submitted to the 
electors, and that there must have been an actual loca- 
tion of the road before the election was held. 

We had occasion to consider a question similar tothe 
latter branch of this objection in Callaway County v. 
Foster (No. 70), decided at the present term, and held 
that the objection was not a valid one. 

In that case the statute authorized a subscription by 
any county “in which any part of the route of said 
railroad may be.”? The road was not built, located, 
nor organized. The court there intimated that where 
this language was used in reference toa road which 
was yet to be built, it could be applied to any county 
in which the road might by law be located. . 

In the case in hand the statute reads as follows: “‘The 
board of county commissions of any county to, into, 
through, from, or near which * * * any railroad is 
or may be located, may subscribe to the capital stock.” 
Law 1866, p. 72, ch. 24, § 1. ; 

The road to which subscription was made was in 
fact located in the County of Johnson, and the work 
upon it commenced before any of the bonds were exe- 





cuted or delivered—was actually built through the 
county and is now there operated. We think a pre- 
vious location of the road was not required by the 
terms of the statute. 

Was it necessary that the particular road to which a 
subscription was intended to be made should be de- 
scribed in the proposition submitted to the popular 
vote, or was the general language used in this case a 
compliance with the law? 

The following is the section of the act of February 
10, 1865, controlling the question: 

** SECTION 1. That the board of county commission- 
ers of any county, to, into, through, from, or near 
which, whether in this or any other state, apy railroad 
is or may be located, may subscribe to the capital 
stocks of any such railroad corporation, in the name 
and for the benefit of such county, not exceeding in 
amount the sum of three hundred thousand dollars in 
any one corporation, and may issued the bonds of such 
county, in such amounts as they may deem best, in 
payment for said stocks: Provided, That such bonds 
shall be issued only in payment of assessments made 
upon all the stocks of such railroad company, which 
bonds shall bear interest at a rate not exceeding seven 
per cent. per annum, and shall be payable within thirty 
years. And the said board of commissioners shall 
elect one of their number, who shall not be a stock- 
holder, to cast the vote of the county at any election for 
directors, or at any meeting of the stockholders of such 
company; and said board of commissioners shal! an- 
nually levy and collect, at the same time and in the 
same manner that general taxes are levied and col- 
lected, a tax sufficient to pay the annual interest on 
such bonds and to create a sinking fund for their re- 
demption. But no such bonds shall be issued until the 
question shall be first submitted to a vote of the qual- 
ified electors of the county at some general election, or 
at some special election te be called by the board of 
county commissioners, by first giving twenty days’ 
notice in some newspaper published and having gen- 
eral circulation in the county, or, in case there be no 
paper in the county, then by written or printed notices 
posted up in each election precinct; and in submitting 
said question, said board of commissioners shall direct 
in what manner the ballots shall be cast. If a majority 
of the votes cast at such election shall be in favor of 
issuing such bonds, the board of commissioners of the 
county shall issue the same.” 

This language in relation to the road to which the 
subscription may be made is as general.as words can 
make it. The board of commissioners may subscribe 
to the capital stock of “ any railroad ”’ which is or may 
be located in or near the county they represent, and 
may issued the bonds of the county in payment for 
said stocks. ‘ But no such bonds shall be issued until 
the question shall be first submitted to a vote of the 
qualified electors of the county.” In neither of these 
clauses is there a qualification that the particular road 
shall be named in the submission, or that any details 
shall be set forth. The burden of bonds shall not be 
imposed upon the county except by the previous assent 
of a majority of the electors. When the burden is as- 
sumed by the electors, it is quite reasonable that it 
should be left to the county board to select the partic- 
ular corporation in which the stock shall be taken. 
That trust can be there executed as wisely and as ju- 
diciously as at a mass meeting of the voters. 

The electors here voted to take stock in a corpora- 
tion to aid in the construction of a road “‘ commencing 
at or near the Union Depot, on the south side of and 
near the mouth of the Kansas River, and near Kansas 
City, thence to Olathe, Johnson County; thence in a 
southerly direction through said county to the south 
boundary of the State of Kansas,” 
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We think this was a sufficiently specific statement to 
be submitted to the voters for their approval or disap- 
proval. 

We can not, however, think that this is a vital point, 
even if there was a defect in this respect. The ques- 
tion of subscribing for the stock and issuing the bonds 
for a road from the mouth of Kazsas River to the 
south boundary of the state was submitted to the 
electors of Johnson County. Notice was given for the 
time required by the statute, and a full and fair vote 
was taken, so far as we are informed. The approval 
of the electors by their vote, at a meeting called for 
that purpose, is the object of the statute. Defects, ir- 
regularities, or informalities, which do not affect the 
result of the vote, do not affect its validity. The de- 

ect we are considering, if it is a defect, does not go to 
the question of jurisdiction, and does not impair the 
validity of the bonds. 

The case of Lewis v. Commissioners of Bourbon 
County, 12 Kan. 186, is cited on this point. It that case 
four questions were passed upon by the Supreme Court 
of Kansas. First. Was the presentation of a petition, 
signed by one-fourth of the qual:fied voters, acondition 
precedent to the valid action of the commissioners? 
Second. Did the failure to name the corporation in the 
propositions submitted to the electors avoid the whole 
proceeding? Third. A majority of the votes of the 
electors having been cast against the proposition to is- 
sue bonds, was the county board authorized to is- 
sue them? Fourth. Did the subsequent submission, 
and the proceeding thereon, confer the authority to 
issue the bonds? 

The court held that the first objection was cured by 
the act of 1868. The second and third objections were 
held to be fatal, and that the case was not relieved by 
the proceedings referred to in the fourth objection. 

The court did in its language hold that the objection 
raised in the present case, to wit, that the name of 
the corporation was not inserted in the proposition for 
the popular vote, was fatal. Had this been the only or 
an indispensible part of the decision, we should have 
been called upon inquire whether the decision was 
one of that class of state decisions upon its own stat- 
ute that was binding upon us. The other question, 
however, existing and decided in the Bourbon County 
case, was in its nature so exclusive, and so controlling, 
that anything said, or professed to be decided beyond 
it, does not require much consideration. The court 
held that in the exercise of its general jurisdiction it 
had power to inquire into the number of votes actually 
east for and against the proposed issue of bonds, and 
upon making such inquiry it found and determined that, 
in fact, a majority of the votes cast were cast against 
the proposition. Upon this point all the decisions of 
this court, and, so far as we know, of all other courts 
concur. If a majority of the electors cast their votes 
against the proposition to issue bonds, the entire 
foundation of the proceedings is gone. There is an 
absolute want of jurisdiction to proceed farther in the 
matter, and an attempt to do so is void, as are all pro- 
ceedings or issues based upon it. With this elemental 
failure existing in the Bourbon County case, other and 
farther decisions tending to the same result are not to 
be regarded as authority. 

The Gulf Railroad v. Commissioners of Miami Coun- 
ty, 12 Kansas, 234, is based upon the Bourbon case 
above referred to, and follows it without examination 
or discussion. It does not refer to the curative act of 
February 25, 1868, which was held in the Bourpon 
County case not to be applicable to an election where 
a majority of votes was cast against the proposition, 
but which act it was held did relieve against the defect 
of the absence of the preliminary petition required by 
the statute. The courtsaid that act was intended to sus- 





tain and not to defeat the will of the people. This 
principle would have justified its application in relief 
of the defect before it, if there was such defect, and its 
consideration might well have altered the result. Both 
of these decisions were made after the bonds in this 
suit had been issued and the interest upon them regu- 
larly paid for a considerable time. The road had been 
built as promised, the County of Johnson and its peo- 
ple enjoyed the anticipated benefits, and we are of 
the opinion that we are not bound to follow a decision 
which releases them from all the corresponding obli- 
gations. Gelpcke v. Dubuque, 1 Wall., 175, 1865; Bulls 
v. Muscatine, 9 Wall. 571, 1871; Supervisors v. Olcott, 16 
Wall., 678, 1872. 

The curative act of February, 1868, was intended by 
the legislature of Kansas to reach cases like the pres- 
ent, and to cover both the bonds issued before, as well 
a those issued after its passage. It is as follows: 

** Section 1. Whenever a majority of the persons 
voting at any election called by the board of county 
commissioners of any county have heretofore voted in 
favor of subscribing stock and issuing bonds to any 
railroad company or companies, the board of county 
commissioners of such county may subscribe to the 
capital stock of such railroad company or companies 
to the amount and on the conditions specified in the 
order of such boards of county commissioners in such 
eases, and pay such subscription by issuing to each 
company bonds of such county at par, payable at a 
time therein to be fixed, not exceeding thirty years 
from the date thereof, bearing interest at the rate of 
seven per cent. per annum, with interest coupons at- 
tached, whether such orders and elections, or either of 
them, have been in compliance with the statutes in 
such cases made and provided, or not, or whether the 
proposition submitted at the election had was for the 
subscription of stock and issuance of bonds to one or 
more railroad companies. 

** Sec. 4. The provisions of this act shall be applicable 
in all cases where the election was held upon the sub- 
scription of stock and the issuance of bonds prior to the 
2ist day of January, A. D. 1868.” 

In the language before quoted, this act was intended 
to aid and not to destroy the proceedings in subscrib- 
ing for stock and issuing bonds. In this case the elec- 
tion was held prior to the 2ist day of January, 1868, 
and although ‘a portion of the bonds had been issued 
prior to the passage of the act, we are of the opinion 
that they are within its protection. It was intended to 
reach cases where the majority of the electors had 
voted in favor of issuing the bonds, ‘‘ whether such 
orders and elections, or either of them, have been in 
compliance with the statutes in such cases made and 
provided, or not.” 

It is contended again that by an agreement made on 
the 19th of June, 1868, the stock of the county inthe com- 
pany was cancelled, and that, therefore, there was no 
consideration for the sale of the bonds. 

By the agreement referred to the county undertook 
to deliver to the road the $50,000 bonds, yet unissued, 
to sell and deliver its interest in the capital stock of the 
company, and in the meantime to cause its stock to be 
voted upon, as the company should direct, provided 
that the road should be built and completed to the 
southern boundary of Johnson County within eight 
months, and tothe town of Olathe within five months 
from date, the bonds to be issued and placed in the 
hands of a depositary, to be delivered upon the per- 
formance of the agreement. 

A completion of the road at an earlier period than 
was required, (no time being specified in the original 
proposition), and at a probable increase of expense, 
seems to afford a good consideration for any lawful 
agreement on the part of the county. We fail to dis- 
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cern the force of this objection, or of the point connec- 
ted with it, that the stock became thereby cancelled. 
The commissioners had authority to sell the stock, 
(Compiled Laws of Kansas, 1862, 409) ; and, unless pro- 
hibited by law, an incorporation may beeome the 
holder of a portion of its own shares. City Bank v. 
Bruce, 17 N. Y. R., 507. 

We do not regard the circumstance that the road 
was located and built a fraction of a mile distant from 
the town of Olathe as of any importance. It was a 
practical compliance with the requisition in that re- 
spect, and was accepted and received by the county asa 
satisfactory performance of the contract. The bonds 
were issued after the location, and the interest was 
paid from time to time without objection or com- 
plaint in that respect. It is too late now to set up an 
objection which is an evident afterthought. 

It is contended further, that there is no bona fide 
holding of these bonds, and that all defenses may have 
their full effect in this case. 

“ The court below finds that the plaintiff Thayer had 
notice of all the facts and circumstances connected 
with the issue of these bonds by Johnson County, and 
of the agreement of June 19th, 1868, and of the facts 
with regard to the assessment of the stock by the rail- 
road company and its non-payment, and of the issue of 
stock as a bonus to the purchasers of the bonds of the 
railroad company, and of the facts with regard to the 
completion of tne road to the town of Olathe, but his 
co-trustees had no such notice, nor did the purchasers 
of the first mortgage bonds have such notice, except so 
far as they are charged with constructive notice by 
reason of the knowledge of Thayer, one of the trus- 
tees.”” 

It is a part of the case that on the Ist day of January, 
1869, the railroad company executed to Nathaniel 
Thayer, F. W. Palfrey, and George W. Weld, the 
plaintiffs in this suit, a deed of trust conveying a large 
quantity of lands, and transferring, among other 
things, its subscriptions from towns and counties, in- 
cluding that now in suit, to secure the payment of five 
millions of dollars of its bonds to be issued by the said 
company, as therein particularly described; that be- 
fore the coupons now sued upon had become payable, 
the railroad company had issued five millions of its 
negotiable bonds, which are now outstanding and un- 
paid to the full amount thereof. 

The question then arises whether notice to one of the 
trustees in this deed of trust, is notice to the holders 
of the mortgage bonds in such manner that in a suit by 
the trustees to enforce payment of the town bonds, the 


character of a bona fide holder without notice is lost. | 


In Curtis and others v. Leavitt (15 N. Y., 194), the 
court say: ‘If Graham, one of the trustees, was charge- 
able, as director of the company, with knowledge that 
there had been no previous resolution, notice to him 
was not notice to his cestuis que trust. He did not 
stand to them in the relation of an agent. He was se- 
lected and appointed as a trustee by the company, and 
not by the cestuis que trust. His powers and duties 
were prescribed by the company, not by the bond- 
holders. There were at the time of the execution of 
the trust deeds no bondholders, no cestuis que trust. 
It is a necessary attribute of an agency that it should 
be created by the principal. * * In this case, as the 
relation of principal and agent did not exist between 
the bondholders and Graham, notice to him, or knowl- 
edge by him, that there was no previous resolution 
was not constructive notice to the bondholders.” 

And again, on the page following, it is said: “‘ The 
trustees are not to be regarded as the agents of the 
purchasers of the bonds and mortgages assigned to 
them. No consideration proceeds from them. They 
were mere assignees of those securities, coupled with 





no interest, in trust to hold them as security for the 
payment of all the mortgage bonds that should there- 
after be sold or negotiated by the company. * * Who- 
ever purchased the mortgage bonds became purchas- 
ers of the bonds and mortgages so assigned as security 
for their payment, er of an equitable right to hold them 
as such security.”’ 

We think this is sound doctrine, and that it estab- 
lishes the preposition that notice to Thayer did not 
operate to destroy the bona fide holding of the bond- 
holders under the deed of trust in which he was named 
as one of the trustees. 

We have noticed all the objections which we deem of 
importance, and are of the opinion, upon the whole 
case, that the judgment should be affirmed; and it is 
so ordered. 

NoTE.—For, the decision in the court below, see 3 Dillon 
C. C. R. 392. 








BOOK NOTICES. 


WEEKS ON MINERAL LANDs.—A Commentary on the 
Mining Legislation of Congress, with a Preliminary 
View of the Repealed Sections of the Mining Act of 
1866, the whole constituting a complete statement of 
the Law and Practice relative to Mines, Mining and 
Mineral Lands, under United States laws, as con- 
strued by the General Land Office, the Secretary of 
the Interior and the Courts, from 1866 to the present 
time. By Epwarp P. WEEkKs, Counsellor at Law. 
San Francisco: Sumner, Whitney & Co. 1877. pp. 
XVI, 451. 

Without knowing anything of the subject of which 
this book treats, we incline to think that it will prove 
a useful work in the hands of practitioners in Western 
states and territories who are concerned in mining 
litigation. It is a sort of running commentary on that 
portion of the Revised Statutes of the United States, 
which embodies the Mining Act of 1866, and its amend- 
ments. The author has pursued, somewhat at the ex- 
pense of symmetry, the order of topics pursued in the 
Revised Statutes. “The book commences with an in- 
troductory chapter relative to the first act, that of 
1866, in which Congress undertook to regulate mines 
and mining and provide for the sale of mineral lands. 
The commentary in this chapter is especially directed 
to a consideration of the repealed section of that act, 
both with a view to illustrate the changes which have 
taken place, and also as of value in questions of rights 
vested under them before their repeal. This is fol- 
lowed by a chapter on Reservations and Exceptions of 
Mineral Lands in Grants by the Government, with a re- 
view of the policy of Congress in reserving mineral 
lands from pre-emption, sale, and entry. Chapter 
three treats of the Rights of Exploration, and Pur- 
chase of Valuable Mineral Deposits, and the Occupa- 
tion and Purchase of Mineral Lands, together with the 
Citizenship required and the Proof thereof. Chapters 
four, five, six, and seven treat of the Dimensions of 
Claims and Locations upon Veins or Lodes; the Lo- 
cator’s Right of Possession and Enjoyment of the Sur- 
face ground and of the Lode, Tunnel Rights, Regula- 
tions and Customs, Expenditures and Improvements, 
Surveys and Boundaries of Claims. Chapter eight is 
devoted to the important subject of Patents to Mineral 
Lands, and the Mode of Procuring Government Title 
to Mines; and chapter nine to Adverse Claims to the 
Lands applied for by the Claimants to these Patents, 
and the subsequent proceedings in the courts after 
those adverse claims have been filed. Chapter ten 
covers the subject of Placer Claims; their Survey, 
Entry and Patenting, their Dimensions and the Subdi- 
vision of the Land into Ten-acre Tracts, together with 
the requisite Evidence of Possession. Chapter eleven 
is upon the subject of Surveys of Mineral Lands and 
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the Duties of the Surveyor General. Chapter twelve 
treats of the Intersection of Viens; chapter thirteen 
of Mill-sites and Patents to Non-mineral Lands; and 
chapter fourteen of Water and other Vested Rights, 
the Right of Way for Canals and Ditches, Easements, 
Drainage, State and Territorial Legislation, and the 
Sutro Tunnel Act. Chapter fifteen embraces the sub- 
ject of Homesteads and Town-sites. Chapter sixteen 
treats of the Segregation of Mineral and Agricultural 
Lands, and Withdrawal of Mineral Lands from Agri- 
cultural Entry. Chapter seventeen is an Abstract of the 
Law as to Coal Lands; and chapter eighteen includes 
the consideration of various miscellaneous topics, such 
as the General Power and Authority of the Land De- 
partment, Hearings in Contested Cases, Appeals, Evi- 
dence, etc.” 





NEBRASKA REPORTS, VOL. 5.—Reports of Cases in the 
Supreme Court of Nebraska. 1876-1877. Volume V. 
By Guy A. BROowN, Official Reporter. Des Moines, 
Iowa: Mills & Co., Law Publishers. 1877. 

This volume contains the rules adopted by the Su- 
preme Court, in November, 1876. The head-notes are, 
under a rule of court, prepared in each case by the judge 
writing the opinion. They are, in general, well written; 
but they at places display a tendency to reiterate well- 
understood legal rules, which are appealed to by the 
judges by way of argument, the case merely involving 
an application of them. But this may perhaps be 
pardoned in a young state, whose jurisprudence is in 
process of formation. This volume embraces cases de- 
cided at the July term, 1876, and the January term, 
1877. As most of the latter have been given in our 
“ Abstracts” we select for notice here, the following: 


MINISTERIAL OFFICER.—Brock v. Hopkins, p. 231. 
1. The clerk of a district court is a ministerial officer, 
and is liable for damages occasioned by his “ negli- 
gently and carelessly taking insufficient security.” 2. 
But if he exercise a reasonable degree of care in the 
performance of his duty, he is not liable, even if the 
security should prove insufficient. Opinion by LakE, 
C.J. 


UNITED STATES HOMESTEAD ACT. — Cheney v. 
White, p. 261. Where a claimant of land under the 
United States homestead act has made proof at the 
proper land office of having done everything required 
to entitle him to a patent, he can execute a valid mort- 
gage of the land although the patent be not issued. 
Opinion by Lake, C. J. 


MASTER AND SERVANT—LIABILITY OF MASTER FOR 
NEGLIGENT ACTS OF SERVANT.—Palmer v. City of 
Lincoln, p. 186. Where an obstruction in a street is 
purely collateral to the work contracted to be done, 
and is entirely the result of the wrongful acts of the 
contractor or his workmen, the rule is, that the em- 
ployer is not liable; but where the obstruction or de- 
fect which occasioned the injury results directly from 
the acts which the contractor agrees and is authorized 
to do, the person who employes the contractor, and 
authorizes him to do the work is equally liable to the 
injured party. Opinion by MaxwELt, J. 


UNITED STATES HOMESTEAD ACT.—Jones v. Yoak- 
um, p. 265. 1. A mortgage executed by a settler upon 
public lands under the homestead act, after making 
his proof of compliance with all the requirements of the 
law, so as to entitle him to a patent, is valid, notwith- 
standing the patent has not been issued. 2. It is no 
objection to the validity of such mortgage that it was 
given to secure a debt contracted before such proof 
was made. 3. Section four of said act does not pro- 
hibit the owner of the homestead from pledging the 
same voluntarily, to secure a pre-existing debt, Its 





only effect is to protect him against a compulsory pay- 
ment of such demand out of the land. Opinion by 
LaKgE, C. J. 


MARRIED WOMEN.—Davis v. First National Bank 
of Cheyenne, p. 242. 1. By our statute relating to the 
rights of married women, the common law doctrine 
relative toa feme covert is materially changed. The 
statute legalizes her contracts,and enables her to 
legally contract and deal in reference to her separate 
property as she pleases, and to bind it by general en- 
gagements; and, further, it enables her legally to 
sue, and makes her liable to be sued “in the same 
manner as if she were unmarried,” as though she 
were a feme sole. 2. All such contracts and general 
engagements of a married woman should, however, be 
with reference to and upon the faith and credit of her 
separate property. Opinion by GANTT, J. 


HOMESTEAD—SALE UPON EXECUTION.—Eaton v. 
Ryan, p. 47. 1. The judgment of a probate court be- 
comes a lien upon the homestead of a debtor, by filing 
a transcript in the office of the clerk of the district 
court, and entering thesame upon the judgment- 
record. 2. But such alien can not be enforced by ex- 
ecution, while the homestead is owned and occupied 
by the judgment-debtor. 3. A sale of such homestead 
by the debtor is a relinquishment of the protection 
afforded by the homestead act, and renders the lien 
capable of immediate enforcement by execution. 4. A 
homestead although composed of different parcels tak- 
en from distinct lots, but adjoining each other, may 
be sold as one tract. Opinion by Lakg, C. J. 


CORPORATION — SUBSCRIPTION TO STOCK—CONDI- 
TION PRECEDENT.—Livesey v. Omaha Hotel, page 50. 
When the subscription contract or charter of a corpor- 
tion specifically fixes the capital stock at a certain 
amount, divided into shares of a certain amount each, 
the capital so fixed must be fully subscribed before an 
action will lie against a subscriber, to recover assess- 
ments levied on the shares of stock, unless there is a 
clear provision in the contract to proceed with the ac- 
complishment of the main design, with a less subscrip- 
tion than the whole amount of capital specified, or 
there is a waiver of the condition precedent. This case 
was elaborately argued, the counsel on one side filing 
an opinion of the late Judge Redfield. The case seems 
to have been well considered on the part of the court. 
Opinion by GANTT, J. 


BANKING — LIABILITY OF BANKER — DEFENSE.— 
Steele v. Russell, p. 211. 1. Where a banker receives 
a negotiable instrument for collection, it is his duty to 


- cause it to be presented, for payment at maturity, and 


if refused, protested so as to charge the indorser. 2. 
The failure to do this duty will render him liable for 
damages thereby occasioned. 3. In an action to re- 
cover for such damages the solvency of the indorser is 
a material inquiry. 4. It is competent for the defend- 
ant in such action to prove that the indorser was, and 
continues to be insolvent, and that therefore no dam- 
ages were occasioned by failure to protest the note. 5. 
But the mere fact that the indorser is in embarrassed 
circumstances is immaterial and constitutes no defense. 
Opinion by LakgE, C. J. 


STATUTE OF LIMITATIONS—MORTGAGE—ABSENCE. 
—Seymour v. Street, p. 8. 1. A mortgage is not a 
“specialty,” within the meaning of our statute of 
limitations. 2. It was the intention of the legislature 
to give a creditor five full years in which to commence 
his action, and if during that period, the right to pro- 
eced in our courts to reduce the claim to judgment is 
suspended by reason of the absence or concealment of 
the debtor, the period of such absence is not to be 
computed as any part of the time within which an ac- 
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tion may be brought. 3. The words “usual place of 
residence”? mean the place of abode at the time of 
service. 4. Where a man having a wife and family 
went to Colorado in the spring of 1861, and was elected 
and served as a member of the territorial legislature 
in the years of 1862 and 1863, and in the years of 1865 
and 1866 held the office of judge of the district and 
supreme courts of that territory, his wife and a por- 
tion of his family continuing to reside at Nebraska 
City in this state; held, that the place of residence of 
his wife was not his usual place of residence during 
such absence. Opinion by MAXWELL, J. 


ALTERATION OF NEGOTIABLE INSTRUMENT.—Pal- 
mer v. Largent, p. 223. 1. A memorandum written 
under a negotiable instrument and qualifying it is to 
be taken as a part of the contract. 2. The fraudulent 
removal of such a memorandum vitiates the instru- 
ment, even in the hands of a bona fide holder. 3. But 
where the words alleged to have been removed were 
“this note is given upon condition,” and there being 
nothing to show what the condition was, held, that it 
did not vitiate the instrument, inasmuch as they were 
entirely immaterial. 4. Evidence of the removal of 
these words was entirely immaterial, and on the mo- 
tion of the plaintiff should have been excluded from 
the jury. 5. Where the defense, in an action on a 
promissory note is based upon an alleged alteration of 
the instrument, it is the duty of the court to deter- 
mine whether such alteration is material. 6. It is 
error to submit the question of materiality to the jury. 
7. The court should have instructed the jury, upon the 
request of the plaintiff, that said words were imma- 
terial, and that their removal did not vitiate the note. 
Opinton by Lakg, C. J. 


ELECTION—DESIGNATION OF OFFICE ON BALLOTS 
—EVIDENCE TO CORRECT MISTAKES IN CANVASS OF 
VoTE—ILLEGAL VoTEsS—U. 8. MILiTarRy Post.— The 
State ex rel. Valentine v. Griffey, p. 161. 1. A ballot 
voted at a legal election without any designation of an 
offic?, and also a ballot voted with two or more names 
on it, when the tenure of the office is limited to one 
person only, are illegal and void. 2. Extrinsic evidence 
of a public nature, including the circumstances sur- 
rounding an election, may be received in evidence to 
correct a mistake in the return of the canvassers of the 
vote, in respect to the designation of an office voted 
for at such election; and such evidence is applied ac- 
cording to the rules of law in relation to mistakes in 
other writings. 3. Under the facts stated in this case, 
held, that certain persons residing in unorganized 
counties, illegally voted in adjoining organized coun- 
ties. 4. The military post {n Valley County is nota 
military reservation reserved by the United States, on 
admission of Nebraska asa state, nor as land ceded by 
the state to the United States since its admission, but 
is a part of and subject to the operation of the laws of 
the state, and persons who, with their families, re- 
moved to the post sine animo revertendi, became resi- 
dents of the county, and were entitled to the right of 
suffrage therein. Opinion by GANTT, J. 


COMMON CARRIERS—CONTRACT LIMITING LIABIL- 
1Ty.— A. & P. R. R. Co. v. Washburn, p. 117. 1. An 
incorporated railroad company is a common carrier as 
to all property within the scope of its chartered pow- 
ers, and it can not by special agreement divest itself of 
such character, and therefore it is liable for the negli- 
gence of its servants. 2. When such company under- 
takes to carry live stock for hire, the fact that it does 
80 establishes its relation as a common carrier, with 
the duties and obligations whieh grow out of it. The 
contract under which the railroad company defended 
in this case reads as follows: “‘ This agreement, made 
this 3d day of April, A. D. 1873, between the Atlantic 





and Pacific Railroad Company, party of the first part, 
and Washburn and Leihy, parties of the second part 
witnesseth: That the party of the first will forward for 
the party of the second part the following freight, to 
wit: (3) Three cars mules (58) mar. L,from St. Louis 
stock yards to Atchison, at the rate of $40—forty dollars 
per car. Through to Omaha for $80, and which is a 
special rate made expressly in consideration of his 
agreement, in consideration of which, the party of the 
second part agrees to take care of said freight while on 
the trip, and load and unload the same at his or their 
own risk or expense, and that the party of the first 
part, and connecting lines over which such freight may 
pass shall not be responsible for any loss, damage, or 
injury which may happen to said freight in loading, for- 
warding or unloading, by suffocation or other injury, 
caused by over-loading cars, by escapes from any cause 
whatever, by accident in operating the road, or delay 
caused by storm, fire, failure of machinery or cars, or 
obstruction of the track from any cause, or by fire from 
any cause whatever, or by any other cause except gross 
negligence, and that said party of the first part and such 
connecting lines shall be deemed merely forwarders, 
and not common carriers, and only liable for such loss, 
damage, injury, or destruction of such freight as may 
be caused by gross negligence, and not otherwise. 
And said party of the second part agrees to assume all 
risk of damage or injury to, or escape of, the live stock 
which may happen to them, while in the stock yards 
awaiting shipment.” In giving the opinion of the 
court, Gantt, J., uses the following language: “In 
support of the agreement referred to in the first prop- 
osition, it is claimed that there is a legal distinction 
between gross and ordinary negligence; and this view 
has the support of some authorities. But we think, 
that ‘ strictly speaking, these expressions are indicative 
rather of a degree of care and diligence, which is due 
from a party and which he fails to perform, than of the 
amount of inattention, carelessness, and stupidity which 
he exhibits; ’ and, therefore, by whatever name it may 
be called, it is*under every such name, a ‘failure to 
bestow the care and skill which the situation demands; 
and, hence, it is more strictly accurate, perhaps, to call 
it simply negligence.’ It is in its proper philological 
meaning simply negligence of a greater or less degree, 
nothing more and nothing less. The common law fixed 
the degree of careand diligence due from railroad com- 
panies as common carriers; and a failure to exercise 
this care and diligence is negligence, without any legal 
distinction as being gross or ordinary; and the better 
rule of law, sustained by the weight of authority, is, that 
‘it is against the policy of the law to allow stipulations 
which will relieve the company from the exercise of 
that care and diligence, or which, in other words, will 
excuse them for negligence in the performance of that 
duty.” In Farnham y.Camden & Amboy R. R. Co., 
55 Pa. St. 62, it is said ‘that a common carrier can not 
limit his liability so as tocover his own, or his servant’s 
negligence.’ Pennsylvania R. R. Co. v. Henderson, 
51 Pa. St. 315; and the same general rule is held in 
Ohio. Davidson v. Graham, 2 Ohio St., 139; Welch v. 
Pittsburg, Fort Wayne & Chicago R. R. Co., 10 
Ohio St. 75, 76; Cleveland R. R. Co. v. Curran, 19 Ohio 
St., 1,12,13. When a carrier has an established business 
for carrying articles or property, and ‘ especially if that 
carrier be a corporation created for the purpose of the 
carrying trade, and the carriage of the property is em- 
braced within the scope of its chartered powers, it ia a 
common carrier, and a special contract about its re- 
sponsibility does not divest it of the character.’ It 
can not put off the essential duties of its employment. 
In some cases decided more recently in the state of 
New York, the courts have departed from the common 
law rule in respect to the liability of common carriers, 
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and their power to make special contracts exonerating 
themselves from negligence; and some other state 
courts have followed, more or less closely these decis- 
ions; and we are now asked to follow these authorities. 
On the contrary, we think the weight of authority so 
clearly sustains the view we have taken of the law, 
and the doctrine is so well established, that it is un- 
necessary now to enter upon an extensive discussion of 
the question. We shall conform our decision in this 
case to that of the Supreme Court of the United States, 
in the case of Railroad Company v. Lockwood, 17 Wal. 
357, where will be found an elaborate and able review 
and discussion of the whole subject. As the agree- 
ment set up in the answer is in violation of the law and 
against public policy, it does not change the character 
of the plaintiff from that of a common carrier to that 
of a bailee for hire. Hence such agreement does not 
lessen the plaintiff's responsibility as such common 
carrier, nor remove its liability for negligence of its 
servants. In regard to the transportation of live stock 
by a railroad company, we approve and adopt the rule 
stated in the case of Kimball v. Rutland & Burlington 
R. R. Company, 26 Vt. 247, 254, in which it is said that 
‘it is immaterial, whether the transportation of cattle 
is regarded as their principal employment, or whether 
it is incidental and subordinate; the fact that they have 
undertaken such transportation for hire, and for such 
persons as choose to employ them, establishes their 
relation as common carriers, and with it the duties and 
obligations which grow out of it.’ The same doctrine 
is held in Kansas Pacific Railway Co. v. Reynolds, 8 
Kan., 634; Same v. Nichols, Kennedy & Co.,9 Kan., 
248; Wilson v. Hamilton, 4 Ohio St., 722; Palmer v. 
Grand Junction Railway Co., 4M. & W. 749.” 








CORRESPONDENCE. 


PLACE OF GIVING NOTICE OF PROTEST. 
To the Editor of the Central Law Journal: 

Indorsee of promissory note had been for a long time 
in business at a central point in the city, close to the 
bank which held the paper and is now plaintiff in the 
action. His business was that of president of a mutual 
life company, and he had been brought into unusual 
notoriety by his exposure of the rottenness of the con- 
cern, and by re-establishing it on an honest basis. This 
was his place of business at the time of making the 
note, and of his indorsement of it. Subsequently, re- 
taining his position as president of the life company 
and the same place of business, he accepted the office 
of president in a manufacturing company, which set 
up its office on another street at some distance from 
the bank and advertised itself extensively, and placed 
his name and the names of several others of its officers 
upon its signs at its place of business. He had then 
only such conveniences for business as belonged to the 
new corporation, and occasionally went there to attend 
to its business. Notice of non-payment was sent to 
him at the office of the manufacturing company, and 
he did not receive it. The note had collateral with it, 
and part of the collateral was shares in this manufact- 
uring company. I note your article does not touch the 
question of “ two places of business in same village.” 

Yours, 8S. N. HaTHaway. 

In answer to the above communication, referring to 
my article, 5 Cent. L. J. 123, and which has been re- 
ferred to me, it will probably be sufficient to state, in 
regard to cases where an indorser has two places of 
business, either of which may fairly be regarded as his 
usual business place, that notice left at either, within 
the customary business hours, would be well served. 
Phillips vy. Alderson, 5 Humph. (Tenn.) 403. But, in 
considering the hypothetical case put by this cor- 


| respondent, it is best not to lose sight of two very 


important essentials to a valid service by leaving the 
notice: 1. That it must be the indorser’s business, as 
well as the place where he conducts it. Bank of West 
Tennessee v. Davis, 5 Heisk. 436. 2. That it must be 
the usual place of business of the indorser. All the 
cases seem to require this. It was held that the first 
of these requisites was wanting in a case where notice 
was left for an indorser at the office of a board of di- 
rectors of which the indorser was president. Com- 
mercial Bank v. Strong, 28 Vt. 316. But where the 
indorser was a director of a corporation, who trans- 
acted business at the office of the corporation, and had 
no other place of business, the instrument indorsed 
was regular business paper, and was accepted by the 
corporation; the indorsement was made at the di- 
rector’s office, and, when the paper was dishonored, 
the holder did not know where the indorser resided, it 
was held that the notice, being left at such office dur- 
ing business hours, was well served, though it was 
never received by the party for whom it was intended. 
Berridge v. Fitzgerald, 4 Q. B. 639. 

The service of notice in the case put by Mr. Hathaway 
does not conform, in any of its essential particulars, to 
that in the case last cited, and is directly at variance 
with the requirements of both the Vermont and Ten- 
nessee cases. The office of the manufacturing com- 
pany was not, according to the hypothesis, his usual 
place of business, nor, in fact, his place of business at 
all. It was the place of business of a corporation of 
which he was an officer; and leaving the notice there 
would not amount to a sufficient service upon the 
indorser. W.P. W. 








SELECTIONS. 





ACTIONS FOR SEDUCTION. 


The CENTRAL LAW JOURNAL (St. Louis, U. 8.) of 
the 3d instant writes as follows:—‘‘ We should have 
been surprised if so able and independent a journal as 
The Irish Law Times had omitted to enter a dissent 
from the remarkable judgment of the Common Pleas 
Court of that country, in the case of Long v. Keight- 
ley, 11 Ir. L. T. Rep. 77, republished in our last issue. 
It is, therefore, with much satisfaction that we find in 
that publication the article which we reprint elsewhere. 
We can not, however, agree with the learned editor 
that loss of service is, perhaps, after all the best test of 
the right to recover in such cases. In our judgment, 
the right of action should vest in the person who would 
have it in case of an assault and battery, the loss of a 
limb in a railway accident, or any other personal in- 
jury. The gravamen not, in fact, being the loss of 
service, the damages never, in fact, being measured by 
the value of the services lost, the conclusion at whieh 
we arrive must, we think, after reflection, be conced- 
ed.”” The veiws on this subject entertained by our 
contemporary are more fully developed in an article 
which we have already republished, ante, p. 402, which 
thus concludes:—‘* What we complain of in all these 
cases, where the legislature has not interposed by @ 
proper statute, is that courts have not the courage to 
desert the miserable subterfuge of loss of service, 
and place the right of recovery in every instance upon 
the proper ground, and give the right of action in 
every instance to the person to whom it properly be- 
longs.”” We can only say that, in the words of Coke, 
“it is a function of a judge, not to make, but to declare 
the law according to the golden metewand of the law’’; 
and to the same effect we may recall the eloquent 
passage in Mr. Justice Crampton’s judgment in R. v. 
Milles, Jebb & B. 312, where, while lauding the flexi- 
bilty of our common law, that consummate jurist de- 
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clared, nevertheless, with emphasis, that the business 
of judges is to expound, not to improve the law, and 
that the function of the judicial office is limited to 
mere interpretation. In dissenting from the judgment 
in Long v. Keightley, we, therefore, by no means based 
our comments (ante, p. 339) upon any theory as to 
what the law ought to be, but upon what appeared to 
us to be in that case an erroneous application of the 
existing law; nor do we understand that the CENTRAL 
Law JOURNAL quarrels with our statement that by the 
existing common law, both of this country and the 
United States, loss of service, resulting proximately 
from the seduction, is essential to the maintenance of 
the action. Whether that should be the test of the 
right of recovery is another matter, and here it is that 
our contemporary takes issue with us, and not without 
very forcible, though, in our opinion, inconclusive rea- 
son; but, while admitting that there is especially a 
great deal to be urged in favor of a statute making se- 
duction, with certain limitations, a criminal offense, 
such as exists in the State of Georgia, we are still un- 
convinced that, as regards the civil remedy, the com- 
mon-law rule applicable to this easily trumped-up and 
questionable form of action is not the best. But, be 
this as it may, the rule while it exists should be loyally 
expounded; and we are glad to observe that our 
able American contemporary agrees in our estimate of 
Long v. Keightley, that the decision is unjustified by 
the previous authorities. Not but that Evans v. Walton, 
17 L. T. N. 8. 92, and see 8. C., 36 L. J. C. P. 307, which 
was not referred to, may be said to go nearly as far on 
the question as to the animus revertendi; while James 
vy. Hawkins, 12 Canada L. J. N. S. 145, may be cited as 
showing that even an abandonment (there for ten years 
before, and five years since the cause of action arose), 
and refusal by the plaintiff to provide for and entertain 
her daughter as an inmate, though affecting the dam- 
ages, would not of itself divest such a right of action. 
But Long v. Keightley is only to be fully paralleled by 
the case in the Year Books, 22 & 23 Ed. I, p. 448, where 
Metingham, Chief Justice, says: “If my vilein beget 
a child on my land, which is vileinage, and the child so 
begotten go out of the limits of my land, and six or 
seven or more years afterwards return to the same 
land, and I find him in his own rest, at his own hearth, 
I can take him and'tax him as my vilein; for the reason 
that his return brings him to the same condition as he 
was in when he went,’””—whereupon Heiham, of coun- 
sel, responds: “He fell into the pit which he hath 
digged.” 

[We take the above from The Irish Law Times. In 
the main we agree with our accomplished cotempo- 
rary. But to the rule that judges must follow and ad- 
minister the law as they find it, like nearly every other 
legal rule, exceptions must be admitted. Except the 
few rules drawn from long-forgotten statutes, the en- 
tire body of the common law has been made—legislated 
into existence—by the judges. Notwithstanding thelan- 
guage so happily quoted from Lord Coke, few English 
judges have ever made as much Jaw as he. His narrow- 
ing down the jurisdiction of the Court of Admiralty,and 
extending that of the King’s Bench into nearly every 
species of maritime contract by laying fictitious venues 
in Cheapsides, is but an illustration of this. If judges 
did not legislate, the common law would remain inflex- 
ible through every age, except so far as changed by the 
legislature. That legislatures are incapable of making 
the necessary changes as fast as the need for them 
arises, we all know: and the fact that a right of action 
for seduction is not, in Great Britain and some of the 
United States, given by statute to the proper person, 
is an illustration of it. In effect, then, the principle 
asserted by our learned cotemporary is that, although 
judges have made the common law, yet a rule once 








made, however absurd or unjust it may prove to be, 
can not be unmade or modified by the power which 
made it... This places the creature above the creator. 
That this must be so in regard to rules of property, 
upon the faith of which contracts are entered into, no 
one can deny. But we do not understand that the 
maxim extends with equal force to such matters as we 
are considering.—ED. C. L. J.] 


——_— 





THE IOWA CENTRAL RAILROAD CASE—RE- 
MARKS OF JUDGE LOVE. 

On the occasion of the confirmation of the sale of the 
Iowa Central Railroad, at a recent session of the U. S. 
Circuit Court for the District of Iowa, Dillonand Love, 
JJ., presiding, Judge Love made the following re- 
marks: 

In view of the most extraordinary and unjustifiable 
assaults which have been made, and which are now 
persistently repeated, upon the character of this court, 
through its presiding judge, I feel justified in adding 
afew words, in the interest of truth and justice, to 
what has just been said by Judge Dillon. I shall only 
speak as to facts within my personal knowledge, having 
reference to a single matter of accusation. It is per- 
sistently alleged, after the most complete refutation, 
that Judge Dillon has purposely, and from sinister 
motives, delayed the execution of the decree in this 
cause. Now, I undertake to aflirm most positively 
that the execution of the decree has not been delayed 
one day or one hour by any action or order of Judge 
Dillon. 

Let it be remembered that no one connected with the 
court ever questioned the right of a party having a 
decree or judgment to have it enforced by execution; 
in other words, to have the fruits of his judgment or 
decree. Where the ordinary machinery of the courtis 
sufficient to secure to a suitor the execution of his 
judgment, he has only to put that machinery in motion. 
Where the ordinary process of the court is inadequate 
to that end, the court, whether of law or equity, will 
undoubtedly give him the requisite assistance. But in 
the case now in question, it was perfectly competent 
for the complainant, at any time after the vacation of 
the supersedeas granted by Judge Miller (not by Judge 
Dillon, as alleged in an article which has just appeared 
in an Eastern journal), to proceed with the execution 
of the decree without any action whatever by this 
court. Thisis unquestionable; and it is equally beyond 
question that neither this court, nor any judge of it, 
ever opposed the least obstacle to the execution of the 
decree by the complainant trustees. Tie court did 
refuse to order the trustee to proceed with the execu- 
tion of the decree, but no order was necessary for that 
purpose. A thousand orders would not have added a 
scintilla of validity to the trustee’s unquestioned right 
to execute the decree. No one ever denied or ques- 
tioned his right to proceed. But when application was 
made to the court to order the execution of the decree 
a very different question arose. The question then was 
not whether the trustee had a legal right to proceed— 
which nobody questioned—but whether, under thethen 
existing circumstances, the execution of the decree 
was a wise thing to be done? There was no necessity 
whatever for any order to have the decree executed. 
The bondholders, through their own chosen agents and 
trustees, had a decree which they could proceed to exe- 
cute without the aid of the court. They had no right 
to ask the court to give them a power which they 
already possessed in the most solemn form, by virtue 
of the decree itself. Nevertheless the court might, by 
virtue of its power over all trusts and trustees, have 
ordered the complainants to proceed with the execu- 
tion, though it would have been, in my judgment, an 
act of supererogation, 
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But I have not the least hesitation in saying that, so 
far as I am concerned, I considered it unwise under the 
circumstances of this case, toexecute the decree pend- 
ing the appeal in the supreme court. Lam stillof that 
opinion, and I did not fail to urge it upon the attention 
of Judge Dillon, who was, as [ now affirm, from first 
to last far more favorably inclined than I was to grant 
the application for the order to execute the decree. 

I will briefly state the reasons which finally governed 
the court in refusing the application, and let the bar 
judge whether they are not such as to stand the test of 
legal scrutiny or criticism. 

Let it be remembered that the decree in this cause 
was not rendered upon the independent judgment of 
the court upon the rights and equities of the parties 
under the mortgage contracts. ‘This court never did 
determine that the decree was one which the terms of 
the mortgage contracts warranted. The decree was 
presented to us asa compromise, to which all the coun- 
sel before the court, representing various bondholders, 
assented. As such, the court accepted it and ordered 
it to be entered. We know thatthe parties themselves 
have a right to waive particular conditions in the mort- 
gages, and by consent, have a decree entered which 
the court might not consider exactly consistent with 
the terms of the mortgages. 

But in time it came to the knowledge of the court 
that there were first mortgage bondholders to the 
amount of $200,000 or $300,000, who had not been repre- 
sented in the litigation, and who did not assent to the 
terms of the decree. These dissenting bondholders 
asked and obtained leave to appeal to the Supreme 
Court of the United States, and they are now, with the 
express leave of that court, prosecuting their appeal. 

Is there a lawyer worthy of the name who does not 
see that there is more than ordinary ground to appre- 
hend that a decree so entered may possibly be reversed? 
I trust it will not be, because I regard it upon the 
whole as equitable, and calculated to promote the sub- 
stantial interests of all parties. But since I cannot say 
that it was a decree which the mortgage contracts war- 
ranted, and since I know that the appellants were not 
heard in the court below, I cannot but apprehend that 
it may be reversed. Now, suppose the decree shall be 
reversed; and suppose, in the meantime, it shall have 
been executed by a sale and conveyance of the property 
to the complainants, who can foretell what complica- 
tions may arise? It is proposed by the execution of 
this decree not only to transfer the title of the mort- 
gaged property to the complainants as execution pur- 
chasers, but to organize a new corporation to take the 
title, with power to issue a new mortgage and new 
stock, all based upon the title thus acquired. What 
will be the character of this title, if the decree be re- 
versed? Will the purchasers, who are none other than 
the very parties to the decree, tuke a good title as inno- 
cent purchasers, notwithstanding the reversal, or will 
they be held to be purchasers with notice? And in this 
case, will their title be of any validity whatsoever, in 
the event of a reversal of the decree under which they 
have by their own acts obtained title? 

These are grave questions. It was not for us to de- 
cide them, when the application was made to us to en- 
force the execution of the decree. It is not for us to 
decide them now. But they were questions to be con- 
sidered by us, when it was our duty to determine 
whether it was a wise or unwise thing to order an exe- 
cution of the decree by a reluctant trustee. 

It was certainly our duty, upon such an application, 
toconsider what value capitalists would be likely to at- 
tach to the new securities to be issued upon the basis 
of a title affected by the doubts suggested by the ques- 
tion referred to. What credit would the new organi- 


zation have, based upon this railroad property with a 





doubtful title? And would the end not be that the 
new organization, with the consent of the beneficiaries 
whom they represented, would finally, in order to pre- 
vent a reversal, or avert the confusion and disorder 
which would result from it, be compelled to pay the 
appellants the amount of their bonds with interest. In 
addition to these considerations, it occurred to me that 
no serious detriment could result to the bondholders 
by continuing the property in the hands of the receiver 
appointed by the court until the judgment of the su- 
preme court could be obtained. It was within our 
own experience that all the roads which were under 
the control of the receivers appointed by the court, 
had been operated and managed more economically 
and with decidedly better results than they had previ- 
ously been by the agent of the railroad companies. 
Whatever may have been the cause of this result, it was 
a fact which had been a matter of general observation 
and remark. And the court had no reason to suppose 
that the management of the Central Iowa would prove 
an exception, nor do we believe it has proved an ex- 
ception. 

Such were the views which influenced my judgment 
in the conclusion that the court ought not to take the 
responsibility of ordering an unwilling trustee to exe- 
cute the decree. I proposed to place no obstacle 
in the way of the trustee, and to utter no word of dis- 
couragement, but to leave him and the parties whom he 
represented, to take the responsibility which belonged 
tothem. They had full legal right to proceed without 
the authorization of the court. I did not myself pro- 
pose to order or even advise a step which I considered 
to be in its consequences hazardous and unwise. I 
did not hesitate to press the views and arguments 
stated above upon the attention of Judge Dillon, both in 
writing, and orally at consultations; and I now dis- 
tinctly affirm that he came into them reluctantly and 
with no little hesitation. He expressed repeatedly an 
earnest wish that some safe means should be devised 
by which the management of the property should be 
turned over to those who wonld ultimately become its 
owners. He argued thatif the owners were in pos- 
session of the property, it would become their interest 
to raise money for necessary betterments and repara- 
tions, and that being themselves capitalists, they would 
be able to secure the money required for that purpose; 
and I remember that at one consultation he said we 
ought, the earliest possible time, get rid of the vexation 
and responsibility of managing the Central and all other 
roads, by turning them over to the parties interested in 
their management. 

Judge Dillon, therefore, said that while upon the 
whole he concurred in the view that the court should 
make no order upon the trustee—none being necessary 
—yet that, if the trustee saw fit to proceed with the 
execution of the decree, the court would certainly in- 
terpose no obstacle. And it will be remembered that, 
in delivering his oral opinion in May last, he said that 
the court saw no reason why the trustee might not 
with perfect safety to himself proceed to the execution 
of the decree if, in his judgment, the best interests of 
the bondholders would be thereby subserved. 

It is a matter of fact known to all that the trustee did 
finally proceed with the execution without any order 
of the court, which shows that none was necessary, and 
that the trustee had been at perfect liberty so to pro- 
ceed, after the discharge of the supersedeas granted by 
Judge Miller. 

In view of all this and many other facts perfectly 
well known to me,it has been with me a matter of 
amazement that Judge Dillon should have been ac- 
cused of a disposition, from base and sinister motives, 
to delay the execution of the decree in question. 

When such baseless calumnies are gravely advanced 
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in respectable quarters, against a judge whose whole 
past life gives assurance of the highest judicial inte- 
grity, I can not but feel that no reputation in the land 
is safe. 

I desire, in conclusion, to say a few words that I 
consider due to Mr. Grinnell, the receiver of the court. 
A short time before the close of Mr. Pickering’s admin- 
istration, I happened to pass over the Iowa Central 
read, and it seemed to me that it was in a condition so 
unsafe that I made up my mind to avoid it for the fu- 
ture. It is a fact that some of the papers in Northern 
Iowa warned the publie to avoid the road as a dan- 
gerous routeto travel. I did not myself blame Mr. Pick- 
ering for this condition of the road, believing that he 
had done all that the means at his command had en- 
abled him to do to keep up and maintain the road. 

But I did say to Mr. Grinnell, after he took charge of 
the road, that his first and paramount duty as receiver 
of the court, was to keep and maintain the road ina 
safe running condition; that the highest interest of the 
bondholders, as well as the public, was that the road 
should be made reasonably safe for the transportation 
of property and passengers; and that I regarded it as a 
crime against humanity and society to run a railroad 
in a dilapidated and unsafe condition, at the peril of 
human life and property, with a view of saving the ex- 
penses of needful reparation to make it pay a profit on 
the money invested in it. 

I rather suppose that Mr. Grinnell has acted upon 
these suggestions; for I lately passed over the road and 
found it in excellent running condition. Indeed, I feel 
confident from what I could see and observe, that the 
receiver has made the road equal in points of conven- 
ience and safety to any north and south road in the 
state; and I may add from information that no serious 
accident has occurred upon the road for the past fif- 
teen months. 

If it shall appear that considerable sums have been 
expended by the receiver in reparations and renewals, 
the facts just stated may aid the parties interested in 
accounting therefor. 








NOTES OF RECENT DECISIONS. 





PARTNERSHIP — LIMITATION. — McClung v. Cape- 
hart. 1N. W. Reporter, 123, Supreme Court of Min- 
nesota. Opinion by GILFILLAN, C.J. An action for 
accounting between partners is barred in six years from 
the time the cause of action accrues. When, after a dis- 
solution, the partners continue closing up the business, 
receiving and paying out money, the cause of action 
is deemed to have accrued at the date of the last item 
received or paid out. No demand is necessary before 
suit is brought. 





SHERIFF’s SALE—SALE OF PARTNERSHIP INTEREST. 
—Barrett v. McKenzie, 1 N. W. Reporter, 123, Su- 
preme Court of Minnesota. Opinion by GILFILLAN, 
C.J. A sheriff who commences the execution of his 
writ by a levy before the return day, may complete it 
by a sale after such day. A purchaser at the'sale, upon 
an execution against one partner, levied upon his in- 
terest in partnership property, does not acquire any 
title to the property entitling him to the delivery of it, 
nor if it be a debt, entitling him to collect it. The title 
to the property or debt, still remains in the partner- 
ship, and the purchaser acquires only the right to call 
the partnership to an accounting. 





SEPARATION OF TOWNSHIPS—DIVISION OF MONEYS 


—CONVERSION.—Town of Clayton v. Town of Ben- , 


nington. 1 N. W. Reporter, 124, Supreme Court of 
Minnesota. Opinion by GLFILLAN, C.J. The origi- 





nal town of Bennington was composed of two town- 
ships, one of which is now the town of Clayton. While 
so composed there was, in the years 1869 and 1871, paid 
into the treasury a certain amount of poll and road 
taxes, assessed within the congressional township, now 
the town of Clayton, no part of which was raised to 
be expended outside -f thetown. None of the money 
so coming into the treasury was expended in the con- 
struction or repairs of roads and bridges in the con- 
gressional township within which it was raised, but 
the complaint alleges that “the defendant has unlaw- 
fully and wrongfully kept the same in its treasury and 
converted the same to its use, contrary to law and in 
violation of the trust so created as aforesaid.” Held, 
that if such conversion was prior to the severance 
from the defendant of the congressional township now 
composing the town of Clayton, there is no remedy by 
the one town against the other, and as it does not ap- 
pear from the complaint when the money was con- 
verted, nor that it was in the treasury at the time of 
the separatioy of the two townships, the complaint 
states no cause of action. 





MORTGAGE — LIMITATION. — Eubanks v. Leveridge. 
U. 8S. Cireuit Court, District of Oregon, August 6, 1877. 
Opinion by DEaDy, District Judge. 1. A suit upon a 
mortgage is not a suit for the determination of any 
right to or interest in real property, but simply a suit 
upon a sealed instrument to enforce a lien for the pay- 
ment of the debts which it is given to secure, and is 
therefore barred within ten years from the time the 
cause of suit accrues. 2. Absence of the mortgagor 
from the state when or after the cause of suit accrues 
upon a mortgage, does not suspend or prevent the statute 
of limitations from running against a suit to foreclose 
the same. Extract from the opinion: ‘In Anderson 
v. Baxter, 4 Or. 107, it was held by the supreme court 
of this state that a mortgagee had no interest in the 
mortgaged premises, but only a lien thereon, to secure 
the payment of his debt, and that therefore a suit to 
foreclose a mortgage was not a suit for ‘the deter- 
mination of any right or claim to or interest in real 
property,’ which might be brought within twenty 
years; that such proceeding was only a suit upon a 
sealed instrument—the mortgage—for the ‘collection 
of a debt charged upon specific property,’ by subject- 
ing the same to sale for that purpose. This ruling is 
binding on this court, ard was followed by it in the 
late case of Witherell v. Wiberg (April 12, 1877). In 
Anderson vy. Baxter it was also held that a suit to 
foreclose a mortgage was simply in effect a proceeding, 
not against the person of the mortgagor or his assigns, 
but in rem—against the property mortgaged—and 
therefore the qualification contained in sec. 16, supra, 
concerning the absence from the state of a person 
against whom a cause of action accrues, does not apply 
to such a suit. The reason given is that where the cause 
of action or suit accrues ‘ against a person,’ and the rem- 
edy thereon is therefore in personam,—as an action or 
suit to recover a debt from a debtor,—then the absence 
of the person (the debtor) from the state suspends the 
remedy, and therefore the time of such absence ought 
not to be taken as a part of the limitation. But where 
the remedy is in rem, as a suit for the mere enforce- 
ment and satisfaction of the lien of a mortgage, then 
the absence of the mortgagor or debtor in no way sus- 
pends or interferes with the prosecution of such suit, 
and therefore the time of it ought not to be deducted 
from the limitation in such case. It is admitted that 
this ruliing is also binding upon this court, but it is 
sought on behalf of the plaintiff to distinguish this 
ease from that of Anderson v. Baxter, because it 
appears that there is also a personal obligation for the 
payment of the debt in the one, while it does not 








254 THE CENTRAL LAW JOURNAL. 














appear that there was any such obligation in the other. 
But the court in Anderson v. Baxter does not appear 
to have attached any importance to that fact; besides 
which, the report does not state whether there was 
any such obligation in the case or not. But I appre- 
hend the true doctrine to be, that the remedy upon 
the note and mortgage is, like the transaction itself, 
twofold. The making and delivery of the note, and 
the failure to pay the same according to its tenor, gives 
the holder thereof a right of action against the maker, 
upon which he can obtain ¢ personal judgment for the 
sum due thereon. So, the execution and delivery of 
the mortgage creates a lien upon the property in- 
cluded in it, to secure the payment of the sum men- 
tioned in the note, and, in case of a default in such 
payment, a suit may be maintained upon this ‘ sealed 
instrument’—the mortgage—to enforce such lien for 
the purpose of paying the debt. Notwithstanding 
sec. 410 of the Code provides that in a suit ‘to fore- 
close a lien,’ where there is also a personal obligation 
for the payment of the debt, ‘in addition to the decree 
of foreclosure and sale,’ a decree may be given against 
the person giving the same for the amount thereof, yet 
I apprehend that either the remedy upon the personal 
obligation or the mortgage may be pursued for the 
collection of the debt, without reference to the other. 
Roosevelt v. Carpenter, 28 Barb. 429; Pratt v. Hug- 
gins, 29 Barb. 282; Waltermire v. Westover, 16 N. Y. 19. 
In Pratt v. Huggins, it was held that a debt may be 
collected by the enforcement of the lien of-a mortgage 
created by sealed instrument after an action upon the 
promissory note given for the same is barred. To the 
same effect is Thayer v. Mann, 19 Pick. 587; Eastman 
v. Foster, 8 Metc. 24; Bank of the Metropolis v. Gutts- 
ehlick, 14 Pet. 32. In the last case it is distinctly held 
that the extinguishment of a note by a judgment upon 
the same did not operate to extinguish a collateral 
remedy for the same debt under a deed of trust—in 
effect a mortgage. These authorities go to show that 
the holder of a note and mortgage has two distinct 
remedies for the collection of his debt, and that they 
exist and may be pursued independently of each other. 
Apply this conclusion to this case. But for the fact 
that the mortgagor and maker of the note has been 
absent from the state since before the note became 
due, the remedy upon the note would have been 
barred in six years. Not so, however, with the rem- 
edy upon the mortgage, which is not barred until the 
lapse of ten years. The supreme court of the state 
having decided that the absence of the debtor from 
the state, which prevents the statute of limitations 
from running as to the remedy upon his personal ob- 
ligation, does not affect the remedy upon the mortgage, 
because the latter remedy may be as well pursued dur- 
ing the debtor’s absence as his presence, it follows 
that the remedy upon the mortgage is barred, irre- 
spective of that upon the note. The remedies are not 
identical, nor necessarily co-existent.”’ 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


September Term, 1876. 
(Filed at Springfield, June 22, 1877.) 


Hon. BENJAMIN R. SHELDON, Chief Justice. 
‘* SIDNEY BREESE, 
“© 6T. LYLE DICKEY, 
© JOHN SCHOLFIELD, 
“* PINCKNEY H. WALKER, 
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MILEAGE—SHERIFF’s FrEs.—Under the statute al- 
lowing to the sheriff, in serving subpeenas at a distance, 
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“mileage for each mile of necessary travel to serving 
any such writ, calculating from the place of holding 
the-court to the place of residence of the defendant, 
five cents each way,’? where a subpeena for several 
witnesses residing at one place is delivered tothe sher- 
iff, and is served by him in one trip, held, that he may 
charge for each witness served the number of miles 
travelled. Opinion by SHELDON, C. J.—Vannatta v. 
Brewer. 

ENDORSEMENT OF NOTE—MARRIED WOMAN.—1. 
Where, in suiton note by the indorsee of a married 
woman, it was shown that the note was indorsed by 
her in 1857, when under the common law she could 
not, acting for herself, legally endorse a note; that her 
husband went to California in 1852, remaining there 
for ten years, leaving his wife in charge of the farm, 
with authority to manage the farm; that she got in 
payment for a horse the note in question, and indorsed 
it to a creditor of her husband, the latter being satis- 
fied with the transaction;—held, that the indorsement 
may be sustained on two grounds: 1. Acting as the 
authorized agent of her husband; 2, that although 
the indorsement in the first instance might not have 
been authorized, the husband subsequently ratified 
the act. Opinion by CraiG, J.—Mudge v. Bullock. 


BUILDING CONTRACTS—WAIVER OF FORFEITURE— 
BREACH OF CONTRACT.—Where defense was made to 
a mechanic’s lien that the building was not completed 
at the time contracted, but where it was shown that 
after the contractor had been in default in this regard 
the defendant made partial payments to him and 
urged him to go on with the work, and he did go on 
and expended money to a considerable extent, held, 
that this was a waiver by defendant of his right to de- 
mand a forfeiture of plaintiff of the work he had done, 
and that plaintiff was entitled torecover what the work, 
actually done in the manner and atthe time it was 
done, wasreasonably worth to plaintiff. Opinion by 
DIckEY, J.—Eyster v. Parrott. 


MECHANIC’s LIEN — TIME OF FILING PETITION.— 
The appellant employed A and B to erect a building 
on his premises. The latter purchased material for the 
purpose. The material was all furnished prior to Sept. 
1, 1874. On Sept. 14 appellees, the men who furnished 
the material, served the proper legal notice on appel- 
lant, and filed their petition to enforce their lien on the 
12th of June, 1875. It is contended that the lien was 
not filed in time. No settlement was had between ap- 
pellant and the original contractor until April, 1875. 
Heid, that under the statute which provides that peti- 
tions for mechanic’s liens must be filed in three months, 
* provided if any delay shall be occasioned by reason of 
the amount not being due the original contractor, the 
time of such delay shall not be counted,” the time of 
filing satisfied the requiremeets of the statute. Opin- 
ion by WALKER, J.— Weeks v. Simms. 


RAILROAD BONDS.—<An election was held in Lacon, 
in 1868, at which a majority of the votes cast were in 
favor of a subscription by the town of $60,000 to the 
capital stock of a railroad. There was no law au- 
thorizing the election, but the legislature soon after 
passed an act for the purpose of making valid the 
vote, and empowering the township supervisor to is- 
sue the bonds. Held, in the suit of a purchaser of one 
of the bonds against the city, 1st, that the curative 
act, so called, of the legislature can not be regarded as 
giving vitality to the vote, or conferring power on the 
supervisor to make the subscription, or issue the 
bonds, as the efiect weuld be to compel a municipal 
corporation to incur a debt for purely a local munici- 
pal purpose; 2d, that as the bonds were issued with- 
out power, or authority of law, they are absolutely 
void, and hence plaintiff claiming as an innocent holder 
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for value can not be protected. If the bonds were 


voidable merely, through a defective execution, plaint- ° 


iff would be protected. Opinion by Cra1G, J.—Barnes 
v. The Town of Lacon. 


SaLE — CONCEALMENT OF Facts. — This was an 
action on the case for frand and deceit in the sale of a 
certain lot of cattle. The fourth count alleged the cat- 
tle were infected with disease, and that defendant had 
good reason to believe they were so infected and did not 
disclose such reasons, and that the cattle were sold in 
open market. On a demurrer to this count, held, that 
the concealment of a fact resting in the knowledge of 
one contracting party, which, if known to the other, 
would have prevented the contract, would in equity 
vitiate the contract; with this qualification, however, 
that the party in possession of the facts must be un- 
der some special obligation, by confidence reposed or 
otherwise, to communicate them truly and fairly. At 
law it is not the doctrine that concealment of facts or 
a sale in open market will vitiate the sale. Demurrer 
sustained. Opinion by BreEsE, J.—Morris v. Thomp- 
son. 

NOTE—FAILURE OF CONSIDERATION. — This was a 
suit on a note given in consideration of the assignment 
by plaintiff to defendant of a draft, drawn by A upon 
C, and accepted by the latter, payable to the order of 
plaintiff, with the distinct agreement that in the event 
defendant could not “realize ”’ on the draft, he was to 
be released from the payment of the note. That was 
the only consideration for the note. At the time both 
A and C were insolvent. Defendant never collected 
anything on the draft, but plaintiff insists that, because 
defendant had a business dealing with the drawer, by 
which defeandant became indebted to him in a sum in 
excess of the amount of this draft, he has in some way 
“‘realized ”’ on the draft. Held, that defendant has 
not “ realized ” on the draft. Whether he could have 
used it as a set-off had he been sued by the drawer is 
a question of no importance here. He has not done 
so. «Opinion by SCoTT, J.—Hall v. Henderson. 


MECHANIC’s LIEN—PRIOR MORTGAGE.—A, owning 
real estate makes a mortgage of the sametoB. De- 
fault having been made in payment, B files his bill to 
foreclose. In March, 1874, a decree of sale was made 
giving to A until Sept. 14, 1874, in which to satisfy the 
decree, and in default thereof the master in chancery 
was directed to sell the premises after twenty days’ 
notice. Nosatisfaction having been made, the master 
on Oct. 13, 1874, published the first of the notices for 
the sale. The mortgagor, A, being in possession, on 
the 14th of October entered into a contract with C and 
D, the plaintiffs here, for doing work on the premises 
mortgaged. On Nov. 6, 1874, the master sold the prem- 
ises to E. The sale was confirmed by the court, and 
deed made to the purchaser, and be was put into pos- 
session. C and D, the contractors, not being paid for 
their work, filed a mechanic’s lien, making A, B and 
E parties. Held, that as the contract was made by 
plaintiffs after the decree of sale had passed and a 
notice for the sale actually published, they must be 
held concluded by the decree, and they can have no 
lien as against B and E, the purchaser of the property 
under the sale. Opinion by BREESE, J.—Davis v. 
Conn. Mut. Life Ins. Co. 


LEASE. — Property was leased to A. A deed of 
lease was drawn reciting, among other things, that 
“nothing herein contained shall interefere with or 
abridge the right of distress given by law,” etc. Notes 
were made by A for the rent and as required by the 
terms of the agreement, were signed by B as security. 
B died shortly after. A took possession of the prop- 
erty, but soon after abandoned the lease and premises, 
and moved away. A few days before A left, the ad- 





ministrator of the estate of B, the defendant below, 
saw one of the lessors and notified him that A was 
about to leave, and requested that he distrain for the 
rent, which the lessor declined to do, saying that he was 
satisfied with the security. The notes were presented 
as a claim against the estate of B, and the court below 
allowed the claim. It is is contended by B’s adminis- 
trator that the right of distress which the lessor had 
under the law was in substance a pledge of property 
by them held as security for the paymont of the rent, 
and they became trustees and were bound to use due 
diligence to collect rent from A by distraint, and a 
failure so to do released the estate of B. Held, that 
the principle contended for does not apply here. The 
lessors’ mght to distrain for rent was but a cumulative 
remedy to which they had a right to resort if they saw 
fit. Opinion by CraiG, J.—Hall v. Hoxie. 
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OBSTRUCTION OF NAVIGABLE STREAM.—An action 
can not be maintained by a wharf-owner against one 
who has built a bridge containing no draw across a 
navigable stream below his wharf, where the direct 
injury alleged is to the navigation of the stream, to 
which the plaintiff is entitled only in common with the 
whole public, the remedy for such an injury being by 
indictment. Blood v. Nashua & Lowell R. R., 2 Gray, 
137; Lawrence v. Fanhaven, 5 Gray, 110; Brightman 
v. Fanhaven,7 Gray, 271; Willard v. Cambridge, 3 Allen, 
574; Wesson v. Washburn Iron Co., 13 Allen, 95; Bray- 
ton v. Fall River, 113 Mass. 218; Lyon v. Fishmongers’ 
Co., 1 App. Cas. 662. And the fact that the plaintiff 
was the only person who navigated the stream, or had 
a wharf thereon, does not prevent the application of 
the rule. Opinion by Gray, C. J.—Blackwell v. Old 
Colony R. R. 


Writ or ENTRY— PLEA— EvVIDENCE.—1. By Gen. 
Sts., ch. 129, sec. 15, the only plea allowable in a writ 
of entry being nul disseisin, if the tenant, instead of 
putting in issue the demandant’s title, choose to defend 
himself upon the ground of non-tenure or disclaimer, 
he is required to plead nul disseisin, and to accompany 
his plea with a specification of his real ground of de- 
fense. General Rules Superior Court, 50. 2. It was 
allowable under this plea and specification to show 
that the tenant has only a reversionary interest in the 
estate, is not in the occupation of it, and has no right 
of present possession; but that, on the other hand, A, 
the party actually in possession, is lawfully occupying 
under a homestead right, the entire premises being worth 
less than the statutory limit of that right, and in such 
case the action can not be maintained against this de- 
fendant. Martin v. Graves, 5 Allen, 601; Kerley v. 
Kerley, 13 Allen, 386; Hall v. Whiston, 5 Allen, 126. 
Opinion by AMES, J.— Truro v. Freeman. 

LATERAL SUPPORT — DAMAGES.— 1, An owner of 
land has the absolute right to have his land remain in 
its natural condition, unaffected by any act of his neigh- 
bor; and if the neighbor digs upon or improves his 
own land so as to injure this right, an action may be 
maintained against him by the owner, without proof 
of negligence. 2. But this right of property is only in 
the land in its natural condition, and the damages in 
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such an action are limited to the injury to the land 
itself, and do not include any injury to buildings or im- 
provements thereon. 2 Rol. Ab. 564; Palmer y. 
Fleschees, 1 Sid. 167; Thurston v. Haucock, 12 Mass. 
220; Foley v. Wyeth, 2 Allen, 131. 3. The fact that the 
defendant who caused the injury complained of, was 
not the owner of the adjoining land, affords him no ex- 
emption. Smith v. Martin, 2 Saund. 400, n.; Nicklin 
v. Williams, 10 Exch. 259. 4. The measure of dama- 
ges in such a case, is that sustained only by loss of and 
injury to the plaintiffs soil. McGuire v. Grant, 1 
Dutch. 356. Opinion by Gray, C. J.— Gilmore v. 
Driscoll. 


EQUITY—INDENTURR—A DOPTION.—The question of 
the right of a person claiming the rights of a child and 
heir in the estate of a.citizen of this commonwealth, 
who died here intestate and without issue, can not be 
determined in this court by bill in equity. The claim is 
based upon two grounds: Ist, of contract, under an 
indenture by which the intestate and his wife coven- 
anted with‘the plaintiff’s father that they would adopt 
the plaintiff as their child, that he should inherit their 
estate as ifhe were such, and that they would author- 
ize and direct their executors and administrators to 
carry out the provisions of this indenture. 2d, of 
status, under an adoption of the plaintiff, according to 
a statute and judicial decree in Pennsylvania. The 
first ground is insufficient, because there has been no 
breach of the covenants or obligations of the indenture, 
and the second, because the bill does not show that the 
plaintift needs the interposition of a court of equity. 
His title in the real estate, if any, vested in him upon 
the death of the intestate, can not be affected by any 
acts of the administrator or next of kin, and may be 
asserted by action at law; and as to any rights in the 
personal estate, he can have adequate relief in the pro- 
bate court. Opinion by Gray, C. J.—Ross v. Ross. 








NOTES. 


A BARRISTER, writing to the London Daily Telegraph, 
thus describes the state of things on a recent day at Judges’ 
Chambers. It reminds one of an army of thirsty soldiers 
after a hot march fighting around a single well of water:— 
“There were at least 150 summonses to be disposed of. 
Counsel, solicitors, and parties to the suit on each side 
were crammed together in a disgraceful little den about 
forty feet square. The air was unendurable, and it was 
difficult to remain in the place without nausea. There was 
no order or regularity; no one knew when his case might 
be called on, or when it might not; the common precaution 
of making out a list had not been adopted. Every now 
and then the judge’s clerk opened the door and shouted 
out the title of a case, and then ensued a struggle to get in 
which I can only compare to the scene outside the pit-door 
of Drury-lane on boxing-night. If the parties called were 
not ready, parties who were ready tried literally to fight 
their way through the doorway into his lordship’s pres- 
ence. Hats were crushed, umbrellas broken, and black 
brief bags torn out of the grip of their owners in the strug- 
gle. I, myself, having a summons to attend to, waited 
with my opponent patiently for three hours. We then went 
away in despair. We had waited three hours on the Fri- 
day before, and three hours on the Tuesday befere that.” 


“ LEGISLATIVE composition,” said Lord Westbury, “ is 
one of the most difficult things that can be conceived.” 
And Lord St Leonards has observed :—“ We ought to make 
great allowances for the framers of Acts of Parliament in 
those days, Nothing is so easy as to pull them in pieces; 
nothing is so difficult as to construct them properly as the 
law now stands.” Even members of the legal profession 
find this difficulty in framing enactments, and have some- 
times committed very odd mistakes. The following amend- 
ment was proposed on the 22d of May, 1865, by an eminent 
Queen’s counsel, since deceased:—‘ Dogs trespassing on 
inclosed land. — Every dog found trespassing on en- 
closed land, unaccompanied by the registered owner of 








such dog or other person, who shall on being asked give 
his true name and address, may be then and there de- 
stroyed by such occupier or by his order.” This definition 
from the Darlington Improvement Act (1872) is the result 
of the combined efforts of a parliamentary committee, 
parliamentary counsel, and parliamentary agent:—‘‘ The 
term ‘new building’ means any building pulled or burnt 
down to or within ten feet from the surface of the adjoin- 
ing ground.”—Jrish Law Times. 


OCCASIONALLY we meet a judge who, like McLean, late 
Chief Justice of Utah, imagines that it is his duty to re- 
form the world in some given particular; or at least to enter 
upon a judicial crusade against some peculiar abuse which 
he finds existing among the people. If we may credit the 
following statements of the Manchester Guardian, reprinted 
in an English legal journal, Judge Miller, of the Irish 
Bankruptcy Court, has fallen into this error:—“ In the Irish 
Bankruptcy Court, on the 17th inst., before Judge Miller, 
an application was made in Re Thomas Blackwell. The 
bankrupt had carried on business as a draper in North 
Earl street, Dublin. Mr. Collins applied on behalf of the 
Singer Machine Company for an order to give up a sewing- 
machine found on the bankrupt’s premises, and hired by 
him on the ordinary printed agreement that, until fully 
paid for, the hirer should be deemed a bailee only. Only 
two months’ hire had been paid, and there were nine 
months’ due. Judge Miller said he only required the con- 
currence of Judge Harrison to put an effectual stop to this 
hiring system. Once for all, he might say, he was deter- 
mined to put an end to the system. Judging from the ad- 
vertisements in the daily press now, it would seem that 
every article in the future was to be obtained on hire. 
That practice had gone far enough with regard to pianos, 
but at present sewing machines, watches, and all kinds of 
articles were advertised for procurement on this system. 
If parties were not able to purchase articles, they had bet- 
ter do without them. This system must be stopped, or the 
clause in the Act of Parliament might be struck out alto- 
gether. After some discussion Judge Miller said he would 
make no rule on the motion, without prejudice to the ap- 
phcation being renewed on a future day.’’ 


A LETTER on “ Whimsical Wills”’ was recently published 
in the New Castle (England) Weekly Chronicle, of which 
the following is an extract: ‘‘Some years ago an English 
gentleman bequeathed to his two daughters their weight in 
£1 bank-notes. The eldest daughter got £51,200, and the 
younger £57,344. Hereisa singular bequest by a French- 
man; it may truly be styled ‘a new way to pay old debts’: 
Vi the French grammarian, was in the re- 
ceipt of several pensions, but so prodigal was he in his lib- 
eralities that he not only always remained poor, but was 
rarely out of debt, and finally acquired among his intimates 
the sobriquet of Le Hibon, from his compulsory assumption 
of the habits of that bird, and only venturing into the streets 
at night. His will contains much that is original, but the 
following is an especially characteristic clause. After dis- 
posing of all the little he possessed to meet the claims of 
his creditors, he adds :—‘ Still, as it may be found that even 
after the sale of my library and effects, these funds will 
not suffice to pay my debts, the only means I can think of 
to meet them is that my body should be sold to the surgeons 
on the best terms that can be obtained, and the product 
applied, as far as it will go, toward the liquidation of any 
sums it may be found I still owe. I have been of very little 
service to society while I lived ; I shall be glad if I can thus 
become of any use after I am dead.’ Whether the credit- 
ors accepted this well-intentioned bequest in part satisfac- 
tion of their claims is not recorded. I should have been 
pleased to have found that it was ‘declined with thanks,’ 
so that the poor savant’s body might have gone in peace, 
instead of pieces, to its last resting-place. The following 
is an extract from the will of John Hylett Stow, proved in 
1781:—*“ I hereby direct my executors to lay out five guineas 
in the purchase of a picture of the viper biting the benev- 
olent hand of the person who saved him from perishing in 
the snow, if the same can be bought for the money; and 
that they do, in memory of me, present itto * * *, Esq., 
a King’s counsel, whereby he may have frequent opportu- 
nities of contemplating on it, and by a comparison between 
that and his own virtue be able to form a certain judgment 
which is best and most profitable, a grateful remembrance 
of past friendship and almost parental regard, or ingrati- 
tudeandinsolence. This I direct to be presented to him ia 
lieu of a legacy of three thousand pounds I had by a for- 
mer will, now revoked and burnt, left him.” 











